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ADVERTISEMENT. 

The very large circulation reached by the first vdume of Bemark- 

cMe Trials^ and the frequeni inquiries for the celebrated trial of 

Geo. TV. Cole and others, suggested the piMioation of a second- 

vdume, which should contain important trials, either never be/ore 

published,, or now become very scarce, Most of these have never 

been published in a permanent form. 
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REMAEKABLE TRIALS. 



THE KOSENZWEIG TRIAL. 



THE TRIAL IN NEW YORK CITT OF JACOB ROSENZWEIG, ALIAS ^' DR. ASCHER, 
CHARGED WITH PRODUCING THE DEATH OP ALICE AUGUSTA BOWLSBY BY 
KEDICAL MALPRACTICE. — ABORTION. — HER BODY PACKED IN A TRUNK 

AND CHECKED FOR CHICAGO. SUICIDE OF HER LOVER. — TESTIMONY OF 

HER MOTHER. — CONVICTION OF ROSENZWEIG. — TERRIBLE CURSE OF HIS 
DAUGHTER. COURT SCENES, AC. 

On Saturday afternoon, tjie 26th of August, 1871, a common 
truck, bringing an ordinary packing-trunk, was driven up to 
the baggage office of the Hudson River Railroad d^pot, in New 
York city. A woman who was waiting there received the 
trunk, paid the cartman, and then proceeded to buy a ticket 
for Chicago, whither slfe had the baggage checked. There 
was nothing in her demeanor to attract attention, still less to 
excite suspicion. But when the porter began to stow away 
the trunks and packages in the baggage car, his attention was 
arrested by an oflfensive odor proceeding from this trunk. 
After consultation the d^pot officials decided to open it. This 
was done, and when the lid was raised the trunk was dis- 
covered to contain the dead body of a young woman, perfectly 
nude. For an instant the spectators stood horror-stricken 
and mute, and then, with reverent hands, covered up the poor 
crushed remains from prying eyes. 
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Subsequent investigations by the police disclosed a sad, but, 
alas! too common story. It was ascertained that the poor 
girl's name was Auce A. Bowlrby, that her family resided in 
Paterson, New Jersey, and that she had come to New York to 
seek the aid of an infamous quack doctor in concealing the 
evidence of her fall from virtue. A young man who is sup- 
posed to have been too intimate with the dead girl committed 
suicide father than be questioned in court in regard to his 
share in bringing her to ruin and death. 



THB TRIAL. 



The trial of Jacob Rosenzweig, the abortionist, in the revolt- 
ing trunk sensation, for causing the death of Alice Augusta 
Bowlsby, of Paterson, N. J., was commenced on 
1871, at the General Sessions, before Recorder Hackett. Long 
before the hour for the opening of the court people com- 
menced to assemble in the halls and about the passage ways of 
the ** brown stone building;" but, as on former occasions, when 
important and grave trials were in progress, a strict guard 
was kept at the doors, and no one was permitted to pass into 
the court room before imdergoing the searching scrutiny of 
Captain McCloskey's depiities. Every particle of available 
space was, however occupied, and the most intense interest 
was manifested in the proceeding^ on the part of those pres- 
ent. 

The prisoner Rosenzweig, was brought to court in the 
prison conveyance at half-past ten o'clock, and was quickly 
hurried up the stairs and into the apartment devoted to per- 
sons charged with crime. He looked as usual, but his mass- 
ive frame shook and his countenance paled with the exertion 
of ascending the two flights of stairs leading to the General 
Sessions. 

District Attorney Garvin was on hand, wearing his usual 
imperturbable exterior, while Assistant District Attorney Sul- 
livan sat Inside him to assist in the prosecution. On the bench 
with the Recorder sat his colleague, Judge Bedford, who, by 
his fearless action against abortionists, and his prompt pun- 
ishment of those notorious scoundrels *' Doctors" Lookup 
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Evans and Wolf, has not only raised himself high in the esti- 
mation of every right-minded person, but has also obtained 
the most complimentary jendorsements from the various med- 
cal facidties throughout the country. 

Just previous to empannelling a jury, Mr. Hummel for 
the defence, arose and made a harangue to the Court, stating 
that his partner, Mr, Howe, was indisposed, and could not be 
present to conduct his part of the trial, which from the gravity 
of the charge, and the peril in which the prisoner stood, was 
absolutely necessary. He therefore prayed that an adjourn- 
ment might be ordered for a few days, to give Mr. Howe time 
to recover sufficiently to put in an appearance. 

The Recorder denied the motion. He had informed Mr. 
Howe that the case would be set down peremptorily for 
to-day, and that was perfectly understood by the invalid. The 
case was then ordered to proceed. The Court oflered to 
assign coimsel to assist the youthful barrister if he so desired, 
but the offer was declined, as he did not think any assistance 
would be required to-day (Wednesday), and probably by 
Thursday his associate would be convalescent and therefore 
able to resume his duties. 

The empannelling of a jxirj was then commenced. The first 
juror called was Thomas Eevel, a dry goods dealer. He was 
found to be so inebriated that he was immediately excused by 
the Recorder. The task of selecting a jury after this was con- 
tinued, but the proceedings were very tedious. After two 
hours and a half of monotonous examination of candidates 
for jurors the following gentlemen were selected and consti- 
tuted the arbiters of the fate of Jacob Rosenzweig: 

Maurice Manitok, cigars, No. 550 Eighth avenue. 

William Rane, tailor. No. 24 West Eighth street. 

Thomas McPherson, builder, No. 599 Third avenue. 

John Dewhurst, plasterer. No. 1,266 Broadway. 

Julius Rockwell Fay, speculator, No. 56 West Tenth street. 

David Morse, broker, No. 61 Catharine street. 

Robert Greenthal, hatter, No. 769 Eighth avenue. 

Solomon W. Albro, grocer. No. 210 West Eighteenth street. 

Charles E. Pinkney, broker, No. 125 East Seventeenth 
street. 

Charles Baldwell, agent. No. 691 Sixth avenue. 

Philip D. Plunkett, dry goods. No. 200 Graijd street. 
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The last juror was called at half-past two. He was the eighty 
first called out of ninety-five. The counsel for the defence 
had exhausted the five peremptory challenges allowed him by 
law; nevertheless he objected to the juror, and the question 
of his impartiality was referred to the sworn triers, who de- 
cided the juror was competent, and he was duly sworn. His 
name was John L. Deen, tobacco, Sixth avenue and Thirty- 
eighth street 

At this stage the counsel for the accused moved for an ad- 
journment until next morning. 

District Attorney Garvin said it would be desirable to ad- 
journ until ten o'clock next morning, an hour earlier than 
usual, and as the prosecution had a strong case, he thought it 
might be terminated during the day. The adjournment was 
so ordered. The jury were kept together during the night, 
in the custody of Captain McCloskey, and no person was per- 
mitted to approach them. 



SECOND DAT. 



A large crowd of would-be sight-seers congregated outside 
the court room, but were not permitted to witness what was 
taking place within. Mr. William F. Howe, the prisoner's coun- 
sel, who wets indisposed the day before and could not appear, 
was early on baud, looking all the better for his brief attack 
of illness. His junior associate sat beside him, while at the left 
hand side of both, the principal in the trial, Rosenzweig, sur- 
named the man with the colossal cranium, occupied a seat. 
District Attorney Garvin was in attendance, and sat compos- 
edly interweaving his fingers, while his able assistant, Alger- 
non S. Sullivan, was leaning back on a chair reflecting the light 
of his brilliant orbs on the frontispiece of his associate Garvin. 

Recorder Hackett surveyed the entire scene from the eleva- 
tion of the bench, and listened attentively as the District At- 
torney prepared to deliver his opening address to the jury, 
who were in their places shortly after the court room was 
opened. The horrible trunk, in which was packed for trans- 
portation the remains of the unfortunate Miss Bowlsby, was 
brought into court, and kept to be put in as evidence against 
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the accused. It is an ordinary sized trunk, and apparently 
almost new. It was tied round with a rope, the same as when 
its contents were inspected at the depot of the Hudson Eiver 
raibroad. Of course it was the object of curiosity and scru- 
tiny. 

At a quarter past ten ex-Judge Garvin arose and proceeded 
to address the twelve men sitting in judgment on the wretch- 
ed prisoner. He briefly recapitulated the enormity of the 
crime charged, and Stated to the jury what he expected to 
prove on the part of the people. They, the prosecution, 
would prove that the decectsed left her aunt's house in New- 
ark on the 23d day of August, 1871, and that she entered the 
dark fearful den of the accused. They would also prove that 
she was never seen alive after entering this den. Her body 
was afterwards sent from the house in the trunk, then lying 
under the stenographer's desk, but none of her clothing was 
found upon it. They would be able to show by the medical 
testimony from what cause Miss Bowlsby died. 

Mrs. Boidsbyy the mother of the unfortunate Alice, was 
called as the first witness for the people. She was attired in 
deep mourning. She stated that her name was Caroline 
PK>wl8by ; she was the mother of the deceased, Alice Augusta 
Bowlsby ; the last time she saw her daughter alive was on the 
23d of August last; she resided in Paterson, N. J.; she last 
saw her daughter at the house of a Mrs. Williams in Newark ; 
her daughter went to Mrs. Williams* house to attend that 
lady's husband, who was unwell ; the deceased left Newark on 
the 23d of August to come to New York ; this was the last 
time she saw her child alive. 

Here the witness briefly described the apparel of her 
daughter on the day she left Newark to come to this city. 
After which she continued: — She, the deceased, also had a 
handkerchief with her, marked " A. Bowlsby," and a small 
basket containing some little trinkets ; I never heard anything 
from or of my child after she left Newark until the body was 
recognized by Dr. Kenny at the Morgue; the deceased had a 
mole on the left side of her neck and a vaccination on her left 
arm just above the elbow; on the left side of her jaw there 
was a scar caused from an ulcerated tooth which had broken 
off; there was also an eye tooth missing on the right side of 
her mouth. 
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Here the attire of the murdered girl was stiU more particu- 
larly described, but which, being unimportant to the reader, 
we omit. At the conclusion of this testimony the counsel 
for Rosen zweig proceeded to cross-examine. 

The Witness — I did not see the handkerchief my daughter 
took away with her on the 23d of August; I know all her 
handkerchiefs from the mark *' A. Bowlsby;" she wore a false 
bosom, or pads, at the time of lea^ving Newark ; the bosom was 
the same as very many ladies wear ; Alice was the eldest of 
my children ; her age was twenty-five ; I did not feel able to go 
to the Morgue to identify the body of my child, and I thojught 
there W8is evidence suflScient without my going. 

In reply to the District Attorney — There was a young gen- 
tleman who used to keep company with my daughter ; his name 
was Mr. Walter Gonklin; he died on a Thursday; I don't re- 
member the date ; he committed suicide by shooting himself; 
he used to frequently visit the house ; I do not know whether 
they were engaged or not. 

Miss Carrie BoivUhy^ the sister of the deceased, was next 
placed upon the stand — ^I am the sister of the deceased, Alice; 
she was somewhat more slender than myself, but taller; my 
height is five feet six inches ; I last saw my sister on the 22d 
of August, the day before she left. The witness identified the 
stencil plate that was shown her as the one belonging to and 
used by her sister in marking her handkerchiefs. She gene- 
rally corroborated the testimony given by her mother. She 
recognized the pads shown as the ones made by her sister out 
of material belonging to a dress. 

Jane Johnson^ the servant girl of the prisoner, was placed 
next on the stand. — Have lived with Dr. Kosenzweig; the 
house was, I think, No. 687 Second avenue ; I was doing house 
work in the doctor's house ; I left his service on the 29th of 
August; about the time of the trunk trouble, the parties liv- 
ing in the house were the prisoner and his wife, her four 
children and myself; there was a young girl also ; she was not 
living there, but she used to be there a great deal; her name 
was Nettie; I don't know her last name; there was a young 
man also who boarded there ; his name was Abraham Stigler ; 
the deceased came there with the prisoner on the 23d inst. ; 
she was attired as the previous witness described; she came 
after dinner; I saw her ^oing up-stairs; the doctor, I think, 
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went up with her; he first went through the basement and 
opened the hall door and let the deceased in ; I saw her going 
up the second flight of stairs; I never saw her after; on Fri- 
day morning I was sent by Mrs. Eosenzweig to her mother-in- 
law, in Bayard street, to get some meat cooked for Saturday; 
I was away until eleven o'clock in the morning ; I know that 
the woman called Nettie knew that the woman in white, the 
deceased, was in the house. 

The trunk was here shown. The witness said she either 
saw that trunk or one like it in the kitchen previous to the 
visit of the deceased. Several blankets, quilts and pieces of 
muslin were shown, but the witness only identified one arti- 
cle as having been seen in the house ; subsequently she recog- 
nized a piece of muslin. I heard that the lady in white was a 
patient of the doctor's ; I heard it from Rosie, the prisoner's 
daughter; the trunk that looked like the one shown in court, 
belonged to the woman Nettie, who so often visited the 
house. 

On being cross-examined she said that she did not hear any 
unusual noise or stir about the house on the days or nights 
prior to the 23d of August; I knew that Mrs. Rosenzweig was 
confined; there was some little excitement in the house at 
that period. 

WiUiam Pickett, 471 First avenue, the cartman who was 
hired to carry the trunk to the Hudson River depot, testi- 
fied that on Saturday, the 26th of August, he took a trunk 
from the house of the prisoner; a young woman came to his 
stand and wanted him to take a tnmk fi:om Thirty-seventh 
street and Second avenue to the Hudson River depot; he of- 
fered to charge a dollar, and after some disputing about the 
charge they struck a bargain ; he took the trunk from 687 Sec- 
ond avenue ; this same woman, accompanied by a boy, whose 
name he afterwards heard was Potts, met him at the depot 
^7hen he arrived there with the trunk; a man opened the 
floor and I told him that I called for a trunk to take to Twenty- 
ninth street ; the man then took hold of one end and helped 
to lift the trunk on the cart; that is the trunk (pointing to 
the one in court), and that man (pointing to thft prisoner, 
Rosenzweig), is the man that helped me to carry the trunk; 
he is the man; he never spoke a word ; when we arrived at 
the depot the boy assisted me to set the trunk on the counter. 



14 BEMABKABLE TBIALS. 

to get it checked; afterwards the woman helped also; she 
looked at the lock on the trunk and said she was afraid it 
would not hold; a strap was then put round it, for which the 
woman paid a dollar; I then went away. The witness recog- 
nized the boy shown him in court as the one who helped him 
with the trunk at the depot. In continuation — I heard of the 
case the next day, Sunday, and also heard that Mr. Brennan of 
Bellevue Hospital was inquiring for the cartman who took 
the trunk; I immediately went to see Mr. Brennan and told 
him all about it, and pointed out the house to him. 

Q. Now, you didn't know there was a dead body in that 
trunk ? A. If I did I wouldn't have taken it. (Laughter). 

The witness was cross-examined at considerable length, but 
it failed to shake his evidence. 

Alexander Fotis, the boy who assisted in carrying the trunk 
into the depot, was placed on the stand. He testified as fol- 
lows; — ^I live at 429 Eighth avenue; I have four brothers and 
four sisters; I carry baggage for a living, and remember being 
on Thirtieth street on Saturday, the 26th of August; I met a 
woman on that day; she came in a cab; I recognize the car- 
man; the woman asked me if I knew anything about the trains; 
she came ten minutes before the man with the truck; she 
bought a ticket for Chicago at half-past four; I would know 
the trunk I helped to carry to the depot if I saw it. 

Q. Is that the trunk ? (The tnmk in court was here shown 
the witness). A. Yes, sir; that is the trunk I saw; the bag- 
gage man checked the trunk for Chicago, and gave her a 
ticket for the same place ; I afterwards saw the trunk opened, 
and saw a naked dead body ; the body was squeezed in the 
trunk ; the body was lying on its side and doubled up; the trunk 
with the body was taken from the depot at eleven o'clock at 
night; I don't know whether it was officer Murphy or not who 
took the trunk. 

Peter Murphy ^ a police officer, sworn: — ^The baggage mas- 
ter called my attention to a trunk lying outside on the plat- 
form ; we opened the trunk and found the body of a woman 
wrapped in some blankets and other things; I reported at the 
station house and then delivered the body at Bellevue Hos- 
pital. 

David (fBrieTi, assistant keeper of the Morgue, recollected 
seeing the body in the trunk; the trunk now here is the one I 
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receired; the body and trunk were locked in a room; the body 
was placed in a coflSn; the body was pretty badly decomposed, 
but any person who had seen it when alive could recognize it 
from the features; the lower extremities were in better con- 
dition than the faccf. 

Robert Vandervorty sworn: — He is the baggage master at the 
Hudson Eiver Railroad; the contents of the trunk smell ed so 
^ that I had the trunk opened, when I first saw a foot, and after- 
wards found the body. He corroborated the previous testi- 
mony as regarded the destination of the trunk being Chicago. 

Thomas 8. -Brcwwan, warden in Bellevue Hospital, identified 
the trunk- as the one that was brought to the dead house ; 
Drs. Henry and Parker examined the body twice ; they had 
a photograph of the deceasedL 

Dr. Theodore Kinne, of Paterson, sworn. I examined the 
body at the Morgue ; identified it as the deceased by the scar 
on the right side of the cheek, the mole on the left of the neck, 
and by the vaccination mark on the arm ; I saw all these marks 
on the person of the deceased when she was alive. 

Dr, Joseph F. Parker was the next witness. He said he was 
a dentist at Paterson ; knew Miss Bowlsby, and accompanied 
Dr. Kinne to the Morgue when they identified the body as 
being that of Miss Bowlsby ; he saw the mark of vaccination, 
the mole, and the cicatrix formed by an ulcerated tooth on the 
right side of the lower jaw ; he found the eye tooth gone, broken 
off, which he had seen about- two months before in the mouth 
of Miss Bowlsby, whose dentist the witness had been for five 
years ; about two years since he filled the tooth, and believed 
it to be his filling. 

James F, Boydj an undertaker, doiiig business at 336 East 
Thirty-fifth street, testified that on the Saturday morning be- 
fore the body was found at the depot, the prisoner Kosenzweig 
came to him and said that a servant girl of his had died, and 
asked how much it would cost to bury her ; witness asked him 
where she was, and the prisoner replied, "Not far away from 
here," but he did not state where ; he said she was very poor, 
and had about $10 ; he asked the witness what it would cost 
to bury her in the very cheapest manner ; witness asked him 
where he wished to have her interred, and the prisoner said 
he did not care ; that the cheapest place would do him ; wit- 
ness said that Evergreen Cemetery was about the cheapest ; 
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the prisoner asked him if he could take the body of thip girl 
to his store, and he told him that he could not ; that he (the 
prisoner) would first have to get a certificate from the doctor ; 
the prisoner said the doctor lived away down town ; he went 
out and said he would call again ; about two hours afterwards 
the witness was returning from his stable and saw the pris- 
oner standing on the sidewalk, opposite his (Rosenzweig's) 
house, in Second avenue, talking to a gentleman ; the prisoner 
never returned to the store. 

Officer Larue^ testified that he went with Pickett, the car- 
man, to Rosenzweig's house in search of the girl who had 
charge of the trunk at the depot, but could not find her ; on 
Wednesday the 30th of August, the oflScer searched for cloth- 
ing, and found a stationary wash tub in the back basement of 
the prisoner's house, a handkerchief marked A. A. Bowlsby, 
with a lot of children's clothing and ladies' wearing apparel ; 
Sergeant Randall found a blue sash in a bureau drawer up- 
stairs, and also some jewelrj^ — ^two ladies' watches, chains, 
breastpins and rings — which were returned to Mrs. Rosenz- 
weig. 

Offker BandaU testified, that he found a blue sash, and also 
the false bosom, which he marked at the time ; the bosom he 
found in a barrel of old clothing in the kitchen ; part of a 
bloody chemise and a skirt were found in the cellar, covered 
over with dirt. 

Pierre C EicJiards, a house agent, was sworn to , establish 
the fact that Rosenzweig had lived in the house 687 Second 
avenue since the 1st of May. 

Dr. Joseph Cushman testified that he made a post-mortem 
examination of the body of Alice Augusta Bowlsby, at the 
Morgue, on Sunday, the 27th of August ; Mr. Baldwin, a re- 
porter for the Herald, was the only person present; David 
O'Brien showed him a blanket, a quilt and a trunk; the trunk 
now shown seems to be the one; the inside measurement of 
it was 31 inches long, 17 inches wide and 14 inches deep; the 
body was five feet three inches long, and well developed ; the 
hair was blonde and the eyes blue ; there were no external 
marks of violence; the face, neck and shoulders were som?- 
what decomposed, but the lower limbs were in a fair state of 
preservation ; the inner coating of the abdominal cavi.y 
showed evidences of inflammation; the womb was enlarge!, 
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measuring six inches long and four inches in depth ; the doc- 
tor found the mouth of the womb open, and on the posterior 
wall a surface of one and a half inch was roughened, having 
the appearance of placental attachment : he then examined 
the neck of the womb, and found extending from the external 
orifice a laceration of the raucous membrane, or inner lining of 
the womb, and several large blood-vessels had been torn across 
in this laceration ; he found evidences of inflammation within 
the womb, and also some fibres separated from the surface of 
the neck of the womb, as if the laceration had almost gone 
through ; the left ovary contained a well-marked corpus Inteum^ 
or yellow body, which he considered the c<yrpas luteum of preg- 
nancy, in contradistinction from that of menstruation ; the 
womb had all the appearance of having recently discharged a 
foetus ; the other organs appeared to be healthy. In the 
doctor's opinion death resulted from metro-peritonitis caused 
by an abortion. 

The cross-examination of this witness had not finished when 
the hour named by the Recorder for adjournment had ar» 
rived. 

The court then adjourned till the next morning, at ten 
o'clock. 



THmn DAY. 



The court opened at ten o'clock, pursuant to adjourn- 
ment. 

His Honor conducted the case during the day with all his; 
well known calmness and ready ruling on points of law^ in 
which Recorder Hackett is unexcelled. City Judge Gunimig- 
S. Bedford, also the terror of abortionists, occupied a seat next*^ 
the Recorder on the bench, and remained the entire day, ap- 
parently deeply interested in the legal questions ruled upon 
by his learned colleague. 

Aftet the cross-examination of Dr. Cushman, commenced, 
on Thursday, was finished, 

Dr. FinneU was examined by the District Attorney, whose 
testimony went to corroborate that of Dr. Cushman. 
2 
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THE DEFENCE. 

William F. Howe, the indefatigable counsel for RoBenzweig; 
then proceeded to open the case for the defence, and in au 
argument at some length said that the crime imputed to the 
prisoner was fiendish in the extreme* and might well be hurled 
back against those who had charged him with a fiendish crime 
— a crime so full of revolting circumstances that humanity must 
shrink at it aghast. It was not the wish of counsel to uphold 
BO hideous an act, but before a verdict of guilty against a 
human being could follow on such a charge^ evidence ought 
to be adduced to fasten the crime on the party accused; and it 
was not for the jury to say, "You are responsible for the death 
of the murdered girl," without the testimony warranted the 
finding that the prisoner positively committed the acts im- 
puted to him. Mr. Howe dwelt at great length on the evi- 
dence of Dr. Cushman, whom he claimed had failed to makt- 
it clear that any al)ortion had been committed ; said he would, 
link by link, dispel the chain of evidence which the prosecu- 
tion had already woven around Rosenzweig, and which 
certainly demanded explanation ; prove the real state of facts 
connected with the handkerchief and sash, and also reveal the 
mystery wrapped around the case by the undertaker ; and 
after this had l>eeil accomplished he would ask a verdict in 
favor of the prisoner. Great attention was paid to Mr. HoweV 
remarks, which seemed to have a perceptible effect upon aU 
in court, 

Drs, Garrish and Parker were called for the defence and 
gave testimony upon some technical questions on obstetrics, 
that served very little to elucidate the main point at issue. 

Mrs. Yethj Fox — Cross-examination continued ; — Nobody 
came into the room while I was there. (Witness was ben- 
shown the trunk, and asked if she ever saw it before.) No, 1 
never saw it before ; I don't know who it belongs to ; I diii 
not see any other woman in white enter the house ; I think 
the prisoner went down the stairs and went out ; I heard him 
going doT\Ti stairs ; I don't know whether the pedler who 
boarded in the house was the one I heard going down stairs : 
my husband is at No 85 Murray street ; I suppose you will 
find him there now, if you send ; I couldn't tell who he works 
for, as I have never been there ; I read in the newspapers 
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that a woman in white had visited the house ; I can't tell what 
paper it was that I read it in ; the overskirt of my white dress 
has a ruffle, the dress proper was plaiit ; it did not occur to 
me that I was the woman in white who visited the doctor's 
house until I was supcenaed ; I could hear the doctor's foot- 
steps on the stone steps, as he went out from the second story. 

Mrs. Caroline Bowlsby was recalled by the defence and 
€^ked if she knew that Mr.Conklin, of Paterson, shot himself 
on the day of the funeral of her daughter. ''Yes," was the 
answer. 

Mr8. Cornelia Boidshy^ the next witness called for the de- 
fence, was a demure-looking female, aged about thirty, who 
said her name was Mrs. Cornelia Bowlsby ; she lived in Myr- 
tle avenue, Brooklyn ; I am married and have six children ; 
one of my children is named Anna Martini Bowlsby ; she is 
now mapied ; she is sick now and not here, but was here on 
Monday ; she had a pocket handkerchief marked ; I visited 
you (counsel) at your office recently, and afterwards went to the 
District Attorney's office to see the handkerchief marked 
"A. M. Bowlsby ; " I would know that handkerchief 

The handkerchief was here shown the witness, who pro- 
nounced it the same as the one she had seen at the District 
Attorney's office. 

It is somewhat dirtier than when I first saw it ; I should 
say that the letters on the comer of that handkerchief were 
A. M., with the M partially rubbed out, also a B, which is 
partially observed ; I don't know how my daughter marked 
her handkerchiefs ; we visited Dr. Rosenzweig's on the 7th of 
August, the Thursday before my daughter was married ; we 
had some ^vine At the doctor's house ; my daughter got some 
wine on her gloves and took them off and wiped lier hands 
with the handkerchief ; we read of the finding of the handker- 
chief in the newspapers, and my daughter then said she would 
bet the handkerchief spoken of was hers. 

Crosa-examined — ^ly husband's given name is William 
Henry ; my husband belonged to the Eclectic Society, and I 
know he was expelled from that society ; we are not related 
to the Bowlsbys of Jersey ; we never heard of them previous 
to this trial ; I did not see my daughter marking her handker- 
chief ; I did not make known what I knew about this hand- 
kerchief until Mrs. Rosenzweig came to my house ; that waa 
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I think, about three weeks ago ; I did not give her any satit^ 
faction ; I did not notice particularly, what kind of a hand- 
kerchief niy daughter had at the Eosenzweig's, only that it was 
a very common one. (Several questions were asked of the 
witness, and the latter endeavored to equivocate. In fact she 
persistently, wilfully affected to misunderstand the queries 
put to her.) A man came to our house in Brooklyn just 
before my daughter got married, and wanted to sell some 
stencil plates ; he marked one handkerchief for my daughter 
— ^marked it A. M. Bowlsby ; he marked it in the hall ; I was 
in the basement at the time ; I know he marked it ; this was 
the only one that was marked. 

. Jawb Cohen examined : — I was sick on the Saturday the 
trunk was found at the railroad depot ; I sent for Dr. Rosenz- 
weig, who came to me at about half-past twelve ; he sat two 
or three hours with me, as I was very sick. 

Cross-examined — I do not recollect what date it was, but I 
know two or three days afterwards the doctor was arrested ; 
I am a cigar and cigarette manufacturer ; I was sick at my 
house, which is some distance from Dr. Bosenzweig's house : 
the doctor was with me nearly all the time he staid, with 
the exception of going back and forth to the store iu 
front. 

Lewis CoJe'^j a brother of the previous witness, was sworn ; 
— I recollect going for Dr. Kosenzweig to attend my brother ; 
it was on a Saturday in the latter part of August ; I brought 
the doctor with me ; I brought him to my house in Pearl 
street ; the doctor left our home near two o'clock. 

He generally corroborated the testimony of his brother, 
without adding anything additional of importance. . 

Mark Samvels sworn : — I live at 47 East Broadway ; I know 
Dr. Rosenzw^eig ; the last time I saw him was on a Saturday 
in the last part of July. 

It appeared that the above witness was not the one wanted, 
consequently 

3/r. 3L Samuels, of 47 East Broadway, was called : — I have 
known the prisoner for the last six years ; he has been attend- 
ing my brother at 96 Bayard street, at the house of my father, 
recently ; on the day the doctor was arrested he was at mr 
house ; this was on a Monday ; the doctor was also at my 
house on the previous Saturday ; I know it was Saturday, be- 
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cause on that day I do no business ; I left the doctor at my 
father's house when I left, which was three o'clock. 

Cross-examined — I am postive it was the Saturday preced- 
ing his arrest that I saw the doctor at my father's house ; I 
saw him there about two o'clock. 

Samuel Samuels sworn : — I am President of the Warsaw Be- 
nevolent Israelite Society. 

He was asked if the prisoner w^as a member of his society, 
and whether he (witness) did not direct Rosenzweig to inquire 
the lowest price an undertaker would charge for a bmial. 
The Recorder excluded the question as not at present pertinent 
to the case. Counsel reserved the right to recall the witness 
after Rosenzweig himself was put upon the stand. 

Joseph Zdly of 147 Smith street, Brooklyn, testified : — I have 
known the prisoner for four years ; I think his character is 
good, first class. 

Cross-examined — I have heard that he was a good doctor ; 
yes, sir, have heard talk about him ; heard he was a fine 
gentleman ; have never known him to pass by any other but 
the name of Rosenzweig ; I lived in the same house with him 
for over a year in Williamsburg ; he had an ofiice in Prince 
street at one time ; to my knowledge he never kept an oflice 
for the purpose of producing abortions in Amity place ; I 
never heard of a Dr. Bowlsby in Brookljoi. 

Jacob Bhevfeldt, of 315 Twenty -seventh street, knew the 
prisoner ; his reputation as a doctor of medicine w-as good ; I 
do not know much about his private character. 

George Bleck sworn : — Reside in Brooklyn or Williamsburg ; 
am the landlord of one of the previous witnesses, Jlr. Zoll ; he 
heard that the prisoner was a very good doctor ; never heard 
anybody say anything against his character ; did not know 
anjrthing about the prisoner's reputation himself. 

Henry Undrina, of No. 211 North Sixth street, Williams- 
burg, knew the prisoner for the last five years ; he lived in 
my house for one year, and during that time he became my 
doctor. 

After some unimportant testimony as to the reputation and 
character of the prisoner, 

Bosenziceig 'was put upon the stand. He testified as follows : 
— I am a physician ; I reside at 687 Second avenue ; I gra- 
duated in Warsaw ; I came to this country in 1865 ; I estab- 
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lished my business in this country at 33 Bayard street, then 
at 48 Chiystie street, then to No. 5 Essex street, then to 15 
Orchard street, then to 33 Wooster street, then to 203 North 
Sixth street, Williamsburg ; I remained there a little over a 
year; I then removed to East Broadway; I forget the number ; 
it was between Kutgers and Pike streets ; then at 105 First 
avenue ; I at one time passed under the name of Ascher ; this 
was at 48 Orchard street, with Dr. Kisill ; I know the Bowls- 
bys, of Brooklyn ; I have known them about six or seven 
months ; I never did know the Bowlsby's of Paterson ; I have 
heard all the testimony that has been given in this court ; 
my wife and daughter are in court ; I have a baby fourteen 
weeks old ; my wife was delivered of that child just five 
weeks before my arrest ; this happened in Second avenue ; I 
attended my wife myself ; I had sent for a physician, but be- 
fore he arrived it was all over ; the'evidence of my wife's 
delivery — that is the soiled clothes, &c. — ^were put in the cel- 
lar of my house ; on the Thursday preceding the Saturday 
spoken of so much I met the girl Yetty, who was on the wit- 
ness stand ; my wife was sick at the time ; I went down the 
lower way, got the key of the door of an apartment on the se- 
cond floor, and then let her in through the hall door ; she 
came for some advice, and I advised her and left the house 
half an hour afterwards ; there was no other woman in white 
came to my house except this Yetty Fox ; I never saw the 
carman at my house ; the first time I saw him was at the 
Eighteenth precinct station house ; on Saturday morning I 
went to the undertaker's, upon returning from seeing a patient, 
and asked him how much he would charge to bury a corpse, 
as I wanted to report the price ; he told me the price, but I 
do not remember it ; Mr. Samuels, the president of the society, 
deputed me to find out the cost of burials, and I belong my- 
self to another society, where they have a quarrel about un- 
dertakers ; I never saw the handkerchief which has been 
fipoken of as being found in my house, and I never saw the 
trunk (looking at it) there ; I have trunks at the house ; I did 
not perform an operation upon Alice A. Bowlsby any time in 
August, and no woman died in my house about that time. 

To the Eecorder — I do not know a young man named Conck- 
lin ; never knew a young man to come from Paterson to employ 
me or to make arrangements for the boarding of any patients. 
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To the counsel — My daughter Rosa wore a blue scarf. 

Rosenzweig was cross-examined at great length by District 
Attorney Garvin, who, in his calm smd imperturbable way, 
elicited several very important &cts. He said his house in 
Second avenue was of shaded marble, and an English basement 
one; he was thirty-nine years old; lived in Orchard and Woosn 
ter streets, then in Williamsburg, and afterwards in Amity- 
place, associated with Dr. Ascher, who rented the room ; after 
he (Ascher) left, he (the prisoner) rented the room for two 
years and advertised in several papers under the name of 
Ascher; he did not know Dr. Woodward and never said in 
Woodward's presence that Dr. Jacoby got a gold watch for a 
fee and did not tell him anything about it; never saw the girl 
Nellie Willis in court, at No. 3 Amity place, within a year or 
two, and never performed an abortion upon her; he also em- 
phatically stated that the undertaker's testimony was all false; 
that he never said* anything about a servant girl being dead 
near by; he did not remember whether, when the undertaker 
was brought into the station-house, he denied having ever 
seen him before; he did not know a woman named Nettle stay- 
ing in his house on Friday or Saturday nights, and when Jane 
Johnson swore to that, she testified to what was not true; after 
he returned from the undertaker's a man named Richards was 
in front of the prisoner's house, and th^y and the landlord of 
the liquor saloon on the comer had some drinks; it might 
have been later than eleven o'clock when he (the prisoner) was 
talking with Richards. Before he left the stand Rosenzweig 
said he never performed an abortion in any place in the city 
of New York, nor did he know of any woman being brought 
to his house, dead or alive, during the week of the alleged oc- 
currence who had any operation performed upon her. 

Albert WJdte^ examined for the prosecution : — Received the 
trunk from officer Murphy, of the Twentieth precinct ; placed 
it in the dead house; David O'Brien, connected with the hos- 
pital, saw the trunk that night ; was present when the trunk 
was opened (identifies the trunk); there were two quilts, a 
piece of unbleached muslin, a small piece of carpet and a nap- 
kin (identified the contents of the trunk, as enumerated). 

Mr. Howe, for the defence, was about cross-examining the 
witness, when the Recorder asked counsel if he denied the 
identification of the contents of the trunk. 
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Mr. Howe — No, your Honor, if their identification is estab- 
lished. 

Q. How did the body lie ? A. Nothing was under the body 
or round the body ; the articles were all over the body. 

Mr. Howe — How long after you saw the trunk did O'Brien 
see it? A. Immediately after; a coffin was then prepared; 
examined the articles that night but did not mark them; the 
trunk was then placed in the ilorgu^, in care of the keep- 
er; no one had access to the dead-house but the keeper; it was 
not locked; anybody might go to the dead-house during the 
night, but not likely; saw the trunk the next morning; never 
marked the articles, but recognized them by general appear- 
ance, not by marks; am pretty certain that the articles in 
court are the same that were in the trunk, but would not 
swear to them. 

To the District Attorney — Have no doubt but the articles 
are the same. 

David O'Brien re-examined : — Recollects the opening of the 
trunk; was present when opened; witness opened the trunk 
and took out the body. 

ilr. Howe — The room where the trunk was kept was lock- 
ed all night ; I locked the door of the room myself. 

William JV. Wocdward, examined by Mr. Garvin. — Saw the 
prisoner once before at 179 Bleecker street, in Dr. Harrison s 
house ; this was last spring, March or April. 

Q. Did you know the prisoner before ? No, he was intro- 
duced to me as Dr. Ascher. 

Q. State what occurred in conversation between you and 
prisoner at that introduction. 

Mr. Howe objected. Overruled. 

After the prisoner came to Harrison's office he wanted to 
send out for refreshments, but Dr. Harrison would not permit 
it; Harrison asked Ascher how he had settled that matter be- 
tween himself and Dr. Jacobi, alias Franklin. 

ilr. Howe — State now only what you know. 

Witness — Harrison asked how he (prisoner) and Dr. Jacobi, 
alias Franklin, had made out about that woman; Ascher re- 
plied that he had received $56, and that they had divided that 
sum between them ; but afterwards learning that Jacobi, alias 
Franklin, had also got a gold watch in payment, he (Ascher) 
had demanded it and had got it. 
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The witness wilted under Mr. Howe's cross-examination, 
admitting that he was engaged in doing nothing, was private 
secretary to Harry Hill, a correspondent of the PoUce Gazette^ 
&C.J all which honorable occupations he had seemed to have 
surrendered. Little importance was attached to the evidence 
of this party. 

Nellie WilUs, examined by Mr. Garvin. — Knew the prisoner; 
saw him at No. 3 Amity place; knew him as Dr. Ascher; went 
to him to perform an operation. 

Mr. Howe objected. Objection overruled. 

What occurred ? He performed an operation on me with 
instruments ; was gone three months and a half; on the second 
occasion applied to him, and he wrote me a prescription ; told 
me to come to his house on First avenue ; was to have called 
at three o'clock; did not go; was taken suddenly ill and had 
to go to the hospital. 

Cross-examined by Mr. Howe. — Do you mean to say you 
went to have an abortion performed on you ? A. Yes ; I 
went to that man ; fainted while undergoing the operation ; 
was not married at the time; live at No. 102 Wooster street, 
with Josephine Patterson. 

*' What is your business?" "Nothing; I have got a 
furnished room." 

Witness, on further examination, neither did good for her- 
self or her cause. 

This closed the testimony. 

Mr. Howe, who was apparently fighting the case of his cli- 
ent under physical difficulties, addressed the court and asked 
its indulgence for half an hour. The Recorder quietly said, 
*' We will give you till to-morrow, at ten o'clock, to refresh 
yourself^ Mr. Howe." 



FOURTH DAY. 



On the opening, the court was crowded to the doors, and a 
great many prominent citizens occupied seats inside the bar 
enclosure. Eosenzweig's wife and daught(^r were in court 
long before the hour of opening proceedings, and sat awaiting 
the result in the witness box. The Bowlsby family of Pater- 



36 BEHABKABLE TBIALS. 

son were not present, but the Mrs. Dr. Bowlsby, of Brooklyn, 
whose husband is an expelled physician of the same college 
from which Kosenzweig obtained his bogus diploma, was with 
Mrs. Rosenzweig and her daughter Bosa. At 10 o'clock Ros- 
enzweig, mute and cool as ever, was placed at the bar ; Mr. 
Levy, the Bowery pawnbroker, true to the core, sat down 
beside him, and Recorder Hackett, with whom Judge Bed- 
ford was seated on the bench, said to the senior counsel for 
the defence, *' Proceed, Mr. Howe." Mr. Howe rot^e and said : 

" May it please the court, I now move that the District At- 
torney prove that Alice Augusta Bowlsby was alive in the 
City of New York on the 24th day of August. He has only 
proved that she was in New Jersey alive. I also move for a 
verdict of not guilty at this stage on the ground that it han 
not been proved that, supposing even an abortion had been 
committed, and on the person of Alice Augusta Bowlsby, such 
a proceeding was not necessary to preserve the mother s life." 

The court overruled both motions, granting exceptions in 
each case, and then Mr. Howe rose and made 



THE SPEECH FOB THE DEFENCE. 



Mr. Howe congratulated the court and jury on the ap- 
proaching end of the case, and begged of the latter to let no 
false-created prejudice, formed of sensational reports in public 
newspapers, aflect their minds against the true and just rights 
of the prisoner. No term too strong — ^no epithet too vile to 
be applied to him — had been applied to the man who awaited 
judgment at their hands, by the public press. They were not 
to be biased by these articles ; their duty lay wholly within 
the consideration of the evidence adduced in the case, and not 
a tithe of an inch beyond. Although the press had in advance 
condemned his client, the learned counsel contended that he 
was to all true intent innocent of the charge preferred. The 
District Attorney's argument was powerful, but he had failed 
to establish his facts. He had failed to show that the man he 
had denounced as a fiend, as a monster — a man wlio turns out 
to be a physician of honesty and integrity — was guilty. The 
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first witness was Mrs. Bowlsby, who testified she was the 
mother of deceased. Here arose a grave question, for they 
contended that the body found was not that of Alice Augusta 
Bowlsby. Could they say they had no doubt ? Why they 
must. Her mother had a doubt; the doctor doubted. But 
they tried to prove her identity by a vaccine mark and a stop- 
ped tooth, filled by a New Jersey dentist two years ago. And 
the mother, after all her anxiety, does not see her daugh- 
ter's body, but sends a hired doctor. Would any of them have 
failed to go personally to ascertain if a child of theirs had 
been stricken down ? But the prosecution said these were ex- 
traordinary circumstances. So they were ; but this was an 
extraordinary case, and an extraordinary verdict was asked, 
and one based on no facta The jury, he trusted, would de- 
mand facts. Mistakes in identity among the living were not un- 
common, and sometimes were very extraordinary. He cited the 
case of Martin Guerre, who was substituted in his home by one 
Arnold Du Sil, and who, on the trial which occurred between 
them, was almost defeated by the impostor. Here they had 
but the scar of decomposition and the filled tooth against the 
living man. He also cited the case of the boy Nossien, who 
was bled in the arm, and had besides a cicatrix on his knee, 
and whose godmother claimed after his loss another child, on 
the strength of these two marks. Also the case of Thomas 
Hoe, where the man accused of bigamy as Thomas Hoe, hav- 
ing each two scars and lisping speech, only escaped because a 
third scar known to be on Hoe's foot was not found on the 
prisoner. It was unnecessary to multiply such cases. They 
were men of common sense. Were they satisfied beyond 
doubt that the body was the body of Alice Augusta Bowlsby ? 
That was the first potent doubt. That they must dispose of 
Was there any evidence that Alice Augusta Bowlsby was ever 
in Dr. Rosenzweig's house alive ? Mrs. Bowlsby testifies she 
saw her alive in Jersey. But was there the first sign of proof 
that she crossed the river alive? The District- Attorney 
pointed to the handkerchief, to the pads, to the body, but if it 
was her body was there any proof that it crossed the river 
alive? Thfere weua a haunting possibility he must get rid of 
Since they dealt in theories, let him put forward a theory. 
What more probable than that young Conkling desired abor- 
tion to be performed. Were there no abortionists in New 
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Jersey? Could not the seducer have it performed there? Could 
not his cunning have caused him to send the trunk with her 
body to an advertising physician's house here ? So far as the 
legal consequences went he succeeded, but punishment fol- 
lowed. Conkling the seducer, Conkling the possible murderer, 
to avoid exposure, shot himself. Was not this more probable 
than the fine-spim theories of the prosecution ? But a handker- 
chief was foimd. Let him invoke probabilities. If this man 
has committed the crime imputed to him, he certainly would 
not have retained the evidence of his guilt He would not 
have put the sash in a bureau drawer, nor have placed the 
handkerchief in the way to meet a servant's eye. A hundred 
people might have carried this handkerchief, and if this was 
an extraordinary coincidence, was it more extraordinary than 
the presence of the two Mrs. Bowlsbys here at the same time. 
The coincidence was so wonderful that he had taken pains to 
verify it very fully. Mrs. Bowlsby's story gave a singular co- 
incidence, but was a full explanation of its presence. As for 
the identification of the pads, it was merely that they were 
covered with a material sold in every dry goods store. They 
were found with bloody garments in the basement, the most 
conclusive proof, if proof at all, but they didn't bring tliose 
forward, for they were accounted for. Was there one article 
of Alice Augusta Bowlsby's dress found — hat, shoes, jewelry 
— in the house ? Not one article of jewelry was found. If it 
could have been shown to have been Miss Bowlsby's, how 
quickly they would have produced it, or the faintest shadow 
of proof. But the District- Attorney says the trunk came from 
the prisoner's house. And Pickett's testimony is relied oil 
On Pickett's testimony 'they could not convict the prisoner of 
petit larceny. Not that he was not honest, but he was im- 
petuous, as they saw. He only believed it was Rosenz- 
weig, a man whom he had never seen before, and it was 
plain Pickett had reasoned himself into his belief Against 
this was Cohen's testimony that at this very time the prisoner 
was attending him for colic and cholera morbus. This was 
fortified by Cohen's brother, by Samuels and Samuel's brother. 
To believe Pickett they must brand these men with wilful 
perjury. To believe them they need only believe Pickett to 
have made a mistake. Jane Johnson's testimony was simply 
that on Thursday she saw a woman in white. Would they, to 
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pander to public prejudice, jump to the conclusion that this 
woman in white was Alice Augusta Bowlsby ? Would they 
take suspicion for proof ? If she were Alice Augusta Bowlsby, 
did she remain there ? If she did, wouldn't Jane Thompson 
have known of it? There was noise and confusion when Mrs. 
Rosenzweig's child was born. Such things cannot be done 
without some noise, but they say this poor girl had an abor- 
tion committed on her, died, was ^stripped of her clothes, 
packed in this trunk, and all without noise. But she finds in 
this trunk a comfortable like the one in Dr. Rosenzweig's 
house. What was that for proof? Were there no similar 
comfortables ? But he passed under the name of Ascher I 
Yes ; he admitted it. He had bought out Ascher's business 
and kept up his name. Doing business in two places, he did 
not take down Dr. Ascher's name. It was only one of those 
fine-spun threads of prejudice with which they sought to fill 
the air and befog their senses. But they placed Nelly Willis 
on the stand. They remembered her testimony. Did they 
believe that had his client been guilty he would have desired 
to subject him to cross-examination of the very able District- 
Attorney ? They had seen him under that cross-examination. . 
They had seen him — and he believed in the facial test — when 
he opened the trunk. Had he packed the body in that trunk 
could he without a tremor have opened that trunk ? Would 
he not have dreaded that the form of his murdered victim 
would confront him ? He had boldly invited all that could be 
brought against the doctor by proving his character. He had 
nothing to hide, so Nelly Willis was let in. Was there any- 
thing in her testimony that she should be believed b^bre Dr. 
Rosenzweig ? But the prosecution must first prove that an 
abortion had been committed, and for that they must rely on 
Dr. Cushman's evidence; with all respect for him and his bril- 
liant talent, we must say that in this case he could not be re- 
lied on. His lack of experience and positive ignorance on some 
matters made his testimony unreliable. The prisoner was 
chaf ged with murder. He had a wife in court, a daughter, a 
little infant at home. He had a reputation dear to him. He 
had been good to the poor, generous, honest, and upright. 
This was the man they were asked to take from his family, 
from his work, from his charities. If they should say that they 
had no doubt, the scenes of the court-room would haunt them. 



80 SmCARKABLE TRIALS. 

Doubts might and would hereafter arise, unayailing wishes 
that they had not done otherwise, that they had taken sus- 
picion for proof, and had yielded to public clamor against 
their own convictions. 

Mr. Howe's argument was listened to with the greatest at* 
tention, and affected the feelings of many in court. When he 
alluded to the family of the prisoner, Mrs. Rosenzweig and her 
daughter Eosa wept bitterly, but the same stoic brutality 
which hitherto distinguished the conduct of Eosenzwieg, 
again asserted its mastery over whatever of human feeling 
was left, if any there was within him, and his bloodshot 
brown eyes did not even for a moment become moist. His 
dark lips were set close together, his hands were clasped, and 
his legs crossed. He was a piece of impassive marble, ex- 
pressionless, uncaring, a murderous Memnon, awaiting the 
ringing of his death-knell. 

District- Attorney Garvin studied Eosenzwieg*s face all the 
while, and with an expression of utter abhorrence and disgust 
on his face rose to address the jury. He said that the com- 
mon and ordinary view of this case was that it was a great 
crime against life in its inception — against that which can- 
not be bought with gold. Property is nothing; every- 
thing that a man has, even liberty, i^ nothing in the scales 
against a man's life. All laws culminate in the protection of 
life, and declare that he who causelessly takes the life of a fel- 
low-man, shall for that forfeit his own. Hence the law that 
for murder a miurderer must die. And standing beside that 
statute is the law that for taking the life of the unborn child 
or its mother the killer shall be punished with imprisonment 
in State Prison for seven years. They could not know 
how the abortion was done. The abortionist does not take wit- 
nesses to his act; the stricken woman, knowing that every 
day brings her nearer to her shame, goes in secret; she may 
love her child, but she loves her mother, her friends, her re- 
putation. These poor girls are bom to temptation, and if she 
falls, what is she to do ? The seducer, turning his back on her, 
says, "You are fallen; you are not holy enough for me;'' 
he walks abroad with no responsibility; she, like poor Alice 
Bowlsby, carries with her a load which she cannot get rid of 
without exposing herself to the shame and renunciation of 
the whole world. Her family may tolerate her. The rest of 
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the world will reject her. And, with this coming on, day by 
day, she cannot tell her mother, she cannot talk to her father, 
she would not tell her sister. Her seducer has left her. She 
sees in the papers that Dr. Ascher does this business. The 
prisoner, for his respectable business, is Dr. Rosenzwieg ; for 
this business lie is Dr. Ascher. Her mother saw her leave New- 
ark, saw her dress, saw what her daughter wore. Her appear- 
ance then she will ever remember. It was the last time she saw 
her. There was a poor widow woman without money waiting 
anxiously for her daughter. At last a body is found. The tears 
the mother shed are not known. Why should she come 
now, that it is useless. Is any other body shown that comes 
near this body ? Any other person with the scar on the cheek, 
the mole, the mark on the arm, the broken and filled teeth. Is 
any one missing who at all comes near this? And yet, as a last 
desperate chance, prisoner s counsel claims that there is no 
proof of identity. If it isn't her, who is it? The fact is she left 
Newark alive, and was found dead, and that is all. He would 
like to see any of the jurymen go out in the park and say he 
did not believe in the identity. Such a man would not be 
worth anything, living or dying, if he believed it. But if he 
said that, he would lie, and would know it. How this abortion 
was done, when it was done, no one knows but Alice Augusta 
Bowlsby and the prisoner. They must take all the surround- 
ing circumstances, and, as in all cases of secret murder, 
gather out of them whether the crime was committed or not. 
It was easy enough for the prisoner to go on the stand and 
swear he never was in the house or the street. But the ques- 
tion recurs, how did he come by it ? Unless he explains all 
the circumstances, is he not foreclosed. Why didn't the pris- 
oner explain how this trunk, how this comfortable, how this 
dfead body came into his house ? He stood speechless. They 
seriously said this body was not identified. Would any one 
tell him who this poor girl was ? The poor mother had pass- 
ed from the world. Naked she was laid on the bottom of that 
trunk, covered with a coarse blanket, a coarse piece of carpet, 
and when the news came of this identification, the man who 
was engaged to her, not waiting for anything further, put 
the pistol to his head and leaped the awful brink. And here 
sat the man who was the author of these deaths, and all 
they could do was to punish him with seven years' imprison- 
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ment. It ought to be murder. He wished the legislators 
could sit and hear this tri^l. Where did Alice Augusta 
Bowlsby go when she came to New York ? Where but to Dr. 
Ascher's in Amity street, where Nellie Willis went She says 
that he wanted her to go to his house, where she would be 
under his control ; where he might most safely to himself im- 
peril her life, imperil his own liberty — and all for the love of 
gold. Alice Augusta Bowlsby went to his house. Didn't 
they believe that ? Did they believe that the trunk was taken 
away and was brought back ? Didn't they believe she went to 
that house alive? Yes, and that she lay there perhaps a 
whole day and night in her dying agony, and bled to death. 
If she did not come there, how did they get that handkerchief? 
How did he get those pads ? Suppose on that morning In- 
spector Walling had foimd Alice Augusta Bowlsby in that 
house dressed appropriately for the death, and the post-mor- 
tem proved what has been produced, you would say : What a 
monster ! Would you doubt then ? Was it not worse ? 
Here are these articles found, and not only that, Alice Au- 
gusta Bowlsby is herself found there — not dressed for the 
grave, none of the ordinary preparations or observances of 
burial — no indication but secrecy, a badge of crime. He 
finds another person with it, another badge of crime. If in- 
nocent, why does he not produce that woman ? The cannan 
takes it from his house from his hands. What kind of case 
was this, and yet, they talked of doubts. Dr. Kinney, who 
had attended her, spoke of these marks, all peculiar, all taken 
together, all combimed with the fact that Alice Augusta 
Bowlsby was missing, were conclusive on the question of 
identity. The case was so overwhelmingly strong that it 
seemed almost useless to say more; but there were other fact**. 
The prisoner lived at No. 687 Second avenue ; he had an office 
in Amity place ; in one he was Dr. Rosenzweig, in the other 
he was Dr. Ascher; in Second avenue he was respectable; in 
Amity place he was a monster; in Williamsburg, to his 
patients, to Nelly Willis, at Amity place, and others attracted 
by Dr. Ascher's advertisements, he was known as a monster. 
Did Dr. Willard Parker bear two names ? Did Dr. Parker 
know him as Dr. Ascher ? Called on by Dr. Bosenzwieg to 
cut off a leg he would take his fee as quickly as any one's else, 
and that was the extent of their association. Now that he 
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knew him as Dr. Ascher, he would spurn him from his house. 
On the morning of Saturday, was Dr. Rosenzweig at home ? 
He says he was. He says he saw Boyle, the \mdertaker. 
Boyle says he wanted to know how much it would cost 
to bury a servant girl near by. Who was that servant 
girl ? The jury must answer that question intheir verdict. 
He was told the certificate of the physician was necessary 
to burial. There was the impassable barrier. There are 
certain things required by law, and these prevented his 
disposing of the body without evading the law. Take that, 
with the handkerchief, the trying the pads, and how could 
they escape finding a verdict of guilty? He said the doctor 
lived a good way down town. Why did he not tell who that 
servant girl was ? There was no such doctor — ^there was no 
dead girl except Alice Augusta Bowlsby. That handkerchief 
was a most damning piece of evidence, and counsel tried to get 
rid of it, and produced, not the owner of the handkerchief, but 
the mother. He called attention to the fact that Mrs. Bowlsby, 
of Brooklyn, did not state that she saw the mark made 
or noticed the handkerchief, and that the stencil plate exactly 
corresponded in its imperfection to the blot on the mark. So 
important to the prisoner was this matter that had the story 
been true, sick or well, he would have had the owner of the 
handkerchief. There was Rosenzweig's daughter ; she 
went from attic, to basement five times where a man went 
once. Why, if this trunk, this comfortable, those blankets, 
were not in his house, why was she not put on the stand? 
Perhaps a spark of humanity lingered with this man, that 
spark which defends a child from moral as well as physical 
wrong, and the father would not call her. Perhaps her own 
conscience could not be brought to it. SuflS^cient that on this 
impoi-tant point within her knowledge she was not called. 
But they say there was no proof of abortion. If there was a 
natural death, why was she crushed into this trunk ? Why 
was she not coffined for burial ? Why was not a certificate of 
death obtained ? That was the general view. What was the 
direct evidence? The post-mortem gave all the ordinary 
symptoms of an abortion. All the surroundings show that 
violence had been used. He discussed at some length the 
medical evidence, and claimed that it left no doubt of the fact 
that a crime had been committed. He called on the jury to. 
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show that this crime could not go unscathed, and shut the 
gate on this criminal. The statute protected the child in its 
mother 8 womb, the adult grown, the man in his grave. 

■ These laws stoo<l immutable principles on the sanctity of life 
and the sanctity of the body. Alice Bowlsby was gone ; she 
could not be aided. Two other lives were gone besides. The 
indictment was for manslaughter in the second degree. He 
had made out his case. If they loved their children and 

• their families he called upon them to condemn this crime of 
abortion. 

As Difcitrict- Attorney Garvin closed his address to the jur}' 
a buzz of applause went through the court-room. Mr. Howt* 
at once rose and asked that the evidence of the girl Xellie 
Willis be stricken out, as being testimony of a distinct felony 
against the prisoner. Recorder Hackett declined to make 
such a ruling, but charged several requests of the counsel to 
the jurj' in the aiBrmative. 

Recorder Hackett began his charge by reading the statutes 
governing the crime of which the prisoner was accused, and 
then reviewed the evidence of the carman Pickett, the ser- 
vant Jane Johnson, and the other witnesses for the prosecution. 
He gave at length the facts which caused Di-s. Kinney and 
Parker to believe that the body was that of iliss Bowlsbv. 
As cumulative proof that she had been in Dr. Rosenzweig s 
house, he called attention to the handkerchief and pads. It 
was for the jury to say how it was possible for those things to 
be translated from Alice's person to his possession. He in- 
structed them that they must disregard Mrs. Cornelia Bowls- 
by's testimony entirely as mere heai*say, and commented on 
the singularity of the tostitnony, that a single handkerchief 
should have been so marked, and that the young lady who wa>j 
said to own it was not produced. He commented on the clo.se- 
ness of the correspondence between the stencil plate and the 
mark on the handkerchief. But aside from that, how came 
that pad there ? He had heard no testimony explaining it. 
The Recorder reviewed the prisoner's own testimony, and his 
denial of ever having performed an abortion : of his contra- 
diction by Xellie Willis and her character. The testimony of 
Yetta Fox, which was that she went on a Thursday, at 2 
o'clock, in a white dress, and stayed two hours; while Jane 
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Johnson fixed the amTal of the woman in white at near 12, 
and the dress described was different The Recorder con- 
cluded his charge e^a follows : **The case is a sensational one as 
far as this community is concerned, but with that you have 
nothing to do. The crime of which the prisoner is accused 
has been practised from the formation of the world, and will 
continue to be prewjtised as long as human nature remains as 
it is. It can only be restrained by potent legislative penalties 
and the vindications of the law. The poor girFs story is short- 
ly told. Trusting, betrayed, she and her seducer sleep the 
sleep that knows no waking. Your duty is to calmly weigh 
the testimony, and render a verdict according to your oatha" 

The jury then retired. The court-room rapidly thinnei 
Rosenzweig was taken back to the prisoner's box and locked 
up. His wife and daughter waited in the court-room for the 
news of the conviction or release. The court officers passed 
away the moments calculating on the time the jury would 
remain out, and the character of the verdict they would ren- 
der. There came a rumor from the jury-room that t^'o of the 
jurors would not render a verdict of "guilty;" and betting 
was free. But after an hour and a halfs absence the juiy 
came in, and it was at once seen by their still, stem faces that 
they had decided on ** guilty." 

Rosenzweig was put forward to the bar. Recorder Hackett 
and Judge Bedford ascended the bench, the District- Attorney 
and Mr. Vandervoort, the clerk of the court, assumed their 
places, and there was such a silence in the court-room that the 
crackling of the reporters' paper was heard- 

Mr. Vandervoort — Have you agreed upon a verdict, gentle- 
men? 

The Foreman — We have. 

Mr. Vandervoort. — Rosenzweig, stand up. Prisoner, look 
upon the jury. How say you, gentlemen, do you find the 
prisoner guilty or not. 

The Foreman — Guilty of manslaughter in the second degree,, 
with a recommendation to mercy. 

There was a sound all through the court-room as if all had* 
drawn a long and deep breath. The recommendation to. 
mercy was given to appease the two non-agreeable jurors, and 
Recorder Hackett knew it Rosenzweig's wife and daughter 
leant forward over the railing of the witness box. On his , 
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formal examination bj Mr. Sparks, Roeenzweig said he was a 
physician, thirty nine years of age ; and then, in reply to the 
question what be had to say why , sentence should not be pro- 
nounced, actually had the brazen eflfrontery and brute cour- 
age to stand up and say, "I am not guilty, sir," without a 
tremor in his face. 

This took Recorder Eackett by surprise, and he shuddered. 
He recovered in a minute and said, '^Rosenzweig, no man 
knows better than you that when you with a steel instru- 
ment on that Wednesday performed the abortion, the poor 
girl flooded until Thursday night ; that she grew better on 
Friday ; and that when she got up, contrary to your advice, 
on Saturday, the flooding came on again and she died. I 
have observed you during this trial. You are a man of the 
most desperate courage and coolness, devoid of the smallest 
tinge of human charity. You are a physician, an educated 
man, and a dangerous man. You stand to-day convicted of 
what, if the law was what I would wish it, would be murder 
in the first degree, and the punishment of which would be 
death. I fully agree in the views held by my colleague Judge 
Bedford regarding, this most barbarous crime, and will unite 
with him in endeavoring to have the penalty on conviction be 
made a capital punishment. I only regret that the law is 
constituted as it is — constituted so that I cannot inflict upon 
you, the vilest of the vile, a heavier sentence than that I now 
impose — ^seven years in the State prison with hard labor." 

Then there came a burst of applause, through the room, 
which the court oflScers could not suppress, and Rosenzweig 
was hurried back to the prisoner's box. 

The court-room was rapidly cleared by the officers of all 
save Rosenzweig 8 wife and daughter, who were conducted in- 
to the prisoner's box to see him for the last time previous to 
his removal. Mrs. Rosenzweig cried bitterly, and said, **0h, 
how can I bear this !" but the terrible passion evinced by the 
daughter Rosa was somewhat ghastly. This girl, petite, an- 
gular, about fourteen years of age, with a series of hysterical 
shrieks, knelt on the matted floor of the prison box and shrieked 
out, '* Oh, may my God curse every one who has went against 
you, father ; may their flesh rot from their bones ; may their 
lives wither up ; may they die rotten. Oh, father, if I die for 
it, 1*11 have all their lives I'' and then she clasped her arms 
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aronnd Rosenzweig's neck and clung to him convulsively. 
But even at this, the most trying scene of all, Roeenzweig 
did not shed a tear. His fiace iahoweda slight trace of feeling, 
but no more. The officers parted them, and Rosenzweig was 
hurried down the stairs. Outside a crowd of about five hun- 
dred people awaited his coming. When he appeared they set 
up a loud shout, and hooted and hissed. The door of the van 
was opened, one of the officers hustled him in, and in a mo- 
ment the van dashed away, bearing Jacob Rosenzweig, the 
convicted abortionist, to his prison home. 

The conviction was reversed. See 6 Lansing's N. Y. Su- 
preme Court Reports, 462 ; and 63 Barbour's Reports, 634. 



CAPTAIN JOHN BROWN. 



OLD BROWN, OP OSSAWATOMIE. ^ATTEMPTED INSURREGTIOV AT HARPER S 

FERRT. STOPPING THE MAIL TRAIN. COMPELLING SLAVES TO JOIN 

THE MOVEMENT. — HIS SENTENCE, SPEECH, AND EXECUTION. 

The extraordinary outbreak at Harper's Ferry, in Virginia, 
on the night of the 16th of October, 1859, the forcible seizure 
of the national arsenal, the capture, imprisonment and killing 
of the people, and the almost immediate suppression and ex* 
termination of the insurgents, are events of historical impor- 
tance. The madness of the attenipt, the boldness — amounting 
to heroism — of the handful of men who were concerned in the 
movement, and especially the romantic history and personal 
character of the chief actor, have awakened in the public 
mind an ardent desire to know more of the man and his inten- 
tions. To gratify this desire, as well as to record, in conve- 
nient form, the facts concerning the, outbreak and its suppress- 
ion, with the trial of the leader, John Brown, we have com- 
piled the following pages, aiming only to state the truth in 
all respects, according to the best sources of information. 

John Brown was a member of the Republican party, but he 
despised the party. He was opposed to the extension of 
slavery, and favored political action against it. He was an 
abolitionist of the ultra school. He distrusted the leaders of 
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the Republican party, and believed their success would be an 
injury to the anti-slavery movement; that they would become 
as conservative of slavery as the Democrats themselves. 
Hence, to prevent apathy toward the abolition enterprise, it 
was necessary to strike a blow at once. 

On the night above mentioned, he, with twenty-one men, 
took possession of the United States Arsenal, at Harper's 
Ferry, Virginia, and held it against the forces of Maryknd 
and Virginia until Tuesday morning. They seized the watch- 
man at Harper's Ferry bridge, and made him a prisoner. 
They took Colonel Lewis Washington and John AUstadt from 
their houses, made them prisoners, and compelled their slaves 
to join the movement They stopped the mail train, shot the 
baggage-master, and delayed the train for six hours. 

On Tuesday morning, upon the arrival of the United States 
marines, the building containing the insurgents was stormed, 
and after some very rapid firing from both sides, the marines 
succeeded in battering down the door. , They rushed in and 
secured the leaders, and the work was done. , 

John Brown was severely wounded by a bayonet in his 
side, and presented a pitiable spectacle, and frequently, dur- 
ing the trial, was unable to stand unaided. 



THE TRIAL. 

FIRST DAT. — FIRST EXAMINATION OF THE PRISONERS. 

The preliminary examination of Brown and other Harper*8 
Ferry conspirators commenced at Chariest own, Veu, on Tues- 
day, Oct. 25, 1859, in the Magistrate's Court. Col. Davenport 
was the presiding justice, and the following magistrates were 
associated with him on the bench ; Dr. Alexander, John 
J. Lock, John F. Smith, Thos. H. Willis, George W. Eichel- 
berger, Charles H. Lewis, and Moses W. Burr. 

At half-past ten o'clock the sheriff was directed to bring in 
the prisoners, who were conducted from the jail imder a guird 
of eighty armed men. 

A guard was also stationed around the court. The court- 
house was bristling with bayonets on all sides. Charles B. 
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Harding, Esq,, acted as attorney for the county, assisted by 
Andrew Hunter, counsel for the Commonwealth. The priso- 
ners were brought in, Brown and Edward Coppie manacled 
together. 

Brown seemed weak and haggard, with eyes swollen from 
wounds on the head. Coppie was uninjured. Stephens 
seemed less injured than Brown, but looked haggard and 
depressed. Both had a number of wounds on the head. 

John Copland is a bright mulatto, about 25 years of age, and 
Green a dark negro, age about 30. Sheriff Campbell read the 
commitment of the prisoners, who were charged with treason 
and murder. 

Mr. Harding, the attorney for the State, asked that the 
Court might assign counsel for the prisoners, if they had 
none. 

The Court then inquired if the prisoners had counsel, when 
Brown addressed the Court as follows : 

" I did not ask for any quarter at the time I was taken. I 
did not ask to have my life spared. The Governor of the 
State of Virginia tended me his assurance that I should have 
a fair trial ; and under no circumstances whatever will I be 
able to have a fair trial. If you seek my blood, you can have 
it at any moment, without this mockery of a trial. I have 
had no counsel. I have not been able to advise with any 
one. . I know nothing about the feelings of my fellow-prison- 
ers, and am utterly unable to attend in any way to my own de 
fence. My memory don't serve me. My health is insuflScient, 
although improving. There are mitigating circumstances that 
I would urge in our favor, if a fair trial is to be allowed us. 
But if we are to be forced with a mere form — a trial for execu- 
tion — ^you might spare yourselves that trouble. I am ready 
for my fate. I do not ask a trial. I beg for no mockery of a 
trial — no insult — nothing but that which conscience gives, or 
cowardice would drive you to practise. I ask again to be ex- 
cused from the mockery of a trial. I do not even know what 
the Rpecial design of this examination is. I do not know what 
is to be the benefit of it to the Commonwealth. I have now 
little further to ask, other than that I may not be foolishly in- 
sulted, only as cowardly barbarians insult those who fall into 
their power."* 

At the conclusion of Brown's remarks, the Court assigned 
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Charles J. Faulkner and Lawson Botts as counsel for the pris- 
oners. 

Mr. Faulkner — I was about to remark to the Court that, al- 
though I feel at any time willing to discharge any duty which 
the Court can legaUy claim, and by authority of law devolve 
upon me, I am not aware 'of any authority which this Court 
has, sitting as an Examining Court, to assign counsel for the 
defence. Besides, it is manifest &om the remarks just made 
by one of the prisoners, that he regards the appearance of 
counsel under such circumstances not as a honafde act, but ra- 
ther as a mockery. Under these circumstances, I do not feel 
disposed to assume the responsibility of that position. I have 
other reasons for declining the position, connected with my 
having been at the place of action, and hearing all the admis- 
sions of the prisoners, which render it improper and inexpedi- 
ent for me to act as counsel. If the Court had authority to 
order it peremptorily, I should acquiesce, and obey that au- 
thority. I am not aware that there is any such power vested 
in this Court, but, as it is the prisoners' desire, I will see that 
full justice is done them. 

Mr. Botts said he did not feel it to be his duty to decline the 
appointment of the Court. He was prepared to do his be«t to 
defend the prisoners, and he hoped the Court would cussign 
some experienced assistant in case Mr. Faulkner persisted in 
his declination. 

Mr. Harding addressed Brown, and asked him if he was will- 
ing to accept Messrs. Faulkner and Botts as his counsel. 

Mr. Brown replied : I wish to say that I have sent for coun- 
sel. I did apply, through the advice of some persons here, to 
some persons whose names I do not now recollect, to act as 
counsel for me, and I have sent for other counsel, who have 
had no possible opportunity to see me. I wish for counsel if 
I am to have a trial ; but if I am to have nothing but the 
mockery of a trial, as I have said, I do not care anything about 
counsel. It is unnecessary to trouble any gentleman with 
that duty. 

ilr. Harding — You are to have a fair trial. 

Mr. Brown — There were certain men — I think Mr. Botts 
was one of them — ^who declined acting as counsel, but I am 
not positive about it. I cannot remember whether he was 
one, because I have heard so many names. I am a stranger 
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here ; I do not know the disposition or character of the gentle- 
men named. I have applied for counsel of my own, and 
doubtless could have them, if I am not, as I said before, to be 
hurried to execution before they can reach me. But if that 
is the disposition that is to be made of me, all this trouble 
and expense can be saved. 

Mr. Harding — The question is, do you desire the aid of Messra 
Faulkner and Botts as your counsel? Please to answer yes or 
no. 

Mr. Brown — I cannot regard this as an examination, under 
any circumstances. I would prefer that they should exercise 
their own pleasure. I feel as if it were a matter of very little 
account to me. If they had designed to assist me as counsel, 
I should have wanted an opportunity to consult them at my 
leisure. 

Mr. Harding — Stephens, are you willing those gentlemen 
should act as your counsel ? 

Mr. Stephens — I am willing that gentleman shall (pointing 
to Mr. Botts). 

Mr. Harding — Do you object to Mr. Faulkner? 

Mr. Stephens — ^No. I am willing to take both. 

Mr. Harding addressed each of the other prisoners separately, 
and each stated his willingness to be defended by the counsel 
named. 

The Court issued a peremptory order that the press should 
not publish detailed testimony, as it would render the getting 
of a jury before the Circuit Court impossible. 

Leims Washington stated — At about 1 o'clock on Sunday 
night last he was asleep, and was awoke by a noise ; heard 
his name called; went down, and was surrounded by six men; 
Stephens appeared to be in command: Cook, Coppie, and two 
negro prisoners were along, and another white man, whom 
he afterwards recognized as Kagi. Mr. Washington then 
proceeded to detail all the particulars of his taking as a pris- 
oner, with his negroes, to the Armory, and the subsequent 
events up to the attack by the marines, and his delivery. 

A, M, KitzmiUer gave the particulars of his being taken 
prisoner, and locked up ; he subsequently had several inter- 
views with Brown, who always treated them with a great deal 
of respect and courtesy; he endeavored to ascertain from 
Brown what object he had in view, and he repeatedly told 
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him his only object was to free the slaveB, and he was willing 
to fight the pro-slavery men to accomplish that object ; on one 
occasion during the attack I said to Brown, "This is getting 
hot work, and if you will allow me to interfere, I can possibly 
accommodate matters ;" he went out with Stephens with a 
flag of truce on Monday afternoon ; he requested Stephens to 
remain while he went forward, when Stephens was fired on 
and fell ; I recognize only Brown and Stephens ; I cotinted 
only twenty-two men early in the morning, armed with Sharpens 
rifles ; when Stephens was lying wounded he remarked to me, 
" I have been cruelly deceivTed," to which I replied, " I wish I 
had remained at home." 

Mr, Washington recalled — In a conversation with Gov. Wise, 
Brown was told he need not answer any questions unless he 
chose ; Brown replied he had nothing to conceal — ^he had no 
favors to ask ; that he had arms enough for two thousand 
men, and could get enough for five thousand if they were 
wanted. 

Armstead Ball detailed the particulars of his arrest by the 
insurgents. I had an interview, after his arrest, with Brown, 
who stated that he had come for no child's play, and was pre- 
pared to carry out his designs; that his object was not to 
make war against the people, and they would not be injured 
if they remained quiet; his object was to place the United 
States arms in the hands of the black men, and he proposed 
to free all the slaves in the vicinity ; Brown repeatedly said 
his whole object was to release the slaves; I asked him if 
some plan could not be arranged for the liberation of myself 
and the other prisoners; he said we could only be released by 
furnishing able-bodied slaves in the place of each^ I recogruze 
Stephens, Green and Brown ; Capt. Brown told the prisoner«s 
when the charge of the marines was about being made, that 
though he did not intend to injure them himself, they should 
equally occupy the post of danger with himself; that if they 
were not dear enough to their fellow-citizens to accept the 
terms he had proposed to secure their safety they must be 
barbarians. Coppie, on the other hand, told himself and 
friends to get behind the engines, that he did not wish to see 
any of them injured; one of the insurgents (Beckham) I heard 
say, " I have dropped him ;" I did not see Captain Brown fire 
once from the engine house; do not think he fired once; 
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Green fired several times; the prisoners never were unreason- 
ably exposed. 

John AUstadt^ one of the slave owners who was brought 
into the annory with his slaves, detailed the particulars of the 
battering down of his door, and his seizure by six armed men. 

At this point Stephens appeared to be fainting, and a mat- 
tress was procured for him, on which he lay during the re- 
mainder of the exeCmination. 

3Ir. AUstadt resumed — Thinks Brown fired several times ; 
knows he saw him with a gun levelled; saw all the prisoners, 
except the yellow man Copland. 

Alexander Kelly detailed the particulars of the collision with 
the -insurgents, and the exchanging of several shots; could 
not identify any of the prisoners. 

fVm Johnson testified to the arrest of Copland, the yellow 
man, in the middle of the Shenandoah, who was attempting 
to escape across the river ; he was armed with a spear and 
a rifle ; he said he had been placed in charge of Hall's rifle fac- 
tory by Captain Brown. 

Andrew Kennedy was at the jail when Copland was brought 
in; questioned him; he said he had come from the Western 
Reserve of Ohio; that Brown came there in August, and em- 
ployed him at twenty dollars per month. 

Mr. Faulkner objected to the testimony, as implicating the 
white prisoners. 

The presiding judge said his testimony could only be re- 
ceived as implicating himself. 

JUr. Kennedy resumed — Copland said that our object was to 
liberate the slaves of this country; that he knew of nineteen 
of the party, but there were several others he did not know. 

Joseph A, Brua — Was one of the prisoners in the engine- 
bouse, and was permitted to go out several times with a flag 
of truce ; during the firing Coppie fired twice, and at the sec- 
ond fire. Brown remarked "that man is down;" witness then 
asked permission to go out, and foxmd that Mr. Beckham had 
just been shot, and has no doubt that Coppie shot him. 

Mr. Allstadt recalled — ^Think that Capt. Brown shot the ma^ 
rine who was killed; saw him fire. 

The preliminaiy examination being concluded, the Court 
remanded the prisoners for trial before the Circuit Coiui;. 

The Circuit Court of Jefferson County, Judge Richard 
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Parker on the bench, assembled at two o'clock. The Grand 
Jury were called, and the Magistrate's Court reported the re- 
sult of the examination in the case of Capt. Brown and the 
other prisoners. The Grand Jury retired with the witnesses 
for the State. At five o'clock they returned into Court and 
stated that they had not finished the examination of witnesses, 
and they were therefore discharged till ten o'clock next morn- 
ing. It was rumored that Brown was desii-ous of making a 
full statement of his motives and intentions, through the press, 
but the Court refused all further accesi^ to him by reporters, 
fearing that he might put forth something calculated to influ- 
ence the public mind, and to have a bad effect upon slaves. 
The mother of Cook's wife was in the court house throughout 
the examination. 

Coffee said that he had a brother in the party, and that 
Brown had three sons in it. Also that there were two other 
persons, named Taylor and Hazlitt, engaged, so that, num- 
bering Cook, five had escaped, jjwelve were killed, and five 
captured, making twenty-two in all. 

Capt. Brown's object in refusing the aid of counsel was, 
that if he had counsel he would not be allowed to speak him- 
self, and Southern counsel would not be willing to express his 
views. 

The reason given for hurrying the trial was, that the people 
of the whole country were kept in a state of excitement, and 
a large armed force was required to prevent attempts at res- 
cue. 

The prisoners, as brought into the court, presented a piti- 
able sight — Brown and Stephens being unable to stand with- 
out assistance. Brown had three sword-stabs in his body, 
and one sabre-cut over his head, Stephens had three balls in 
his head, two in his breast and one in his arm. He was also 
cut on the forehead with a rifle bullet, which glanced off", leav- 
ing a bad wound. 

Brown made no confession ; but, on the contrary, said he had 
full confidence in the goodness of God, and was confident that 
he would rescue him from the perils that surrounded him. He 
had had rifles levelled at him, knives at his throat, and his life 
in as great peril as it now is, but that God had always been at 
his side. He knew God was with him, and feared nothing. 

Alex. K. Boteler, member elect for Congress of that district, 
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had collected from fifty to one hundred letters from the citizens 
of the neighborhood of Brown's house, who searched it before 
the arrival of the marines. The letters were in the possession 
of Andrew Hnnter, Esq., who had a large number of letters 
obtained from Brown's house by the marines and other parties. 
Among them was a roll of the conspirators, containing forty- 
seven signatures; an accurately traced map from Chambers- 
burg to Brown's house; copies of letters from Brown, stating 
that as the arrival of too many men at once would excite sus- 
picion, they should arrive singly; a letter from Merriam, stat- 
ing that of the twenty thousand wanted, G. S. was good for 
one-fifth ; also a letter from J. E. Cook, stating that the Mary- 
land election was about to come off, the people will become 
excited, and we will get some of the candidates that will join 
our side. 

The Circuit Court, Judge Parker presiding, met at 10 o'clock. 
The Grand Jury were called, and retired to resume the exam- 
ination of witnesses. The Court took a recess awaiting the 
return of the Grand Jury. 

M. Johnson, United States Marshal of Cleveland, Qhio, 
arrived in the morning. He visited the prisoners, and iden- 
tified Copland as a fugitive from justice in Ohio. 

Consternation among the slaves was caused by the fear of 
being seized as Colonel Washington's were, and they firmly 
believed the object of the prisoners was to carry them South 
and sell them. Not a single slave had yet been implicated as 
even sympathizing with the insurrectionists. Those carried 
off had all been captured and returned to their masters. 

Cannon were stationed in front of the court house, and an 
armed guard patrolled around the jail. 

Capt. Brown consented to allow Mr. Botts and his assistant, 
Mr. Green, to act as his counsel, they assuring him that they 
would defend him faithfully, and give him the advantage of 
every privilege that the law would allow. 

Stephens declared that he did not desire to be defended by 
Northern counsel, preferring Southern, and that the Court 
should name them. There was a decided sympathy for Ste- 
phens, not only on account of his sufferings, but that he had 
shown none of that vindictiveness and hardihood that charac- 
terized Brown. His regret was regarded as caused by the 
consequences of his folly, and the examination the day before 
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indicated that the other prisoners had lost their confidence in 
Brown, and were not disposed to follow him in his defiant 
course. 

At 12 o'clock the Court re-assembled. 

The Grand Jury reported a true bill against the prisoners, 
and were discharged. 

Charles B. Harding, assisted by Andrew Hunter, represented 
the Commonwealth; and Lawson Botts and his assistant, Mr. 
Green, were counsel for the prisoners. 

A true bill was read against each prisoner : 

First : For conspiring with negroes to produce insurrection. 

Second : For treason in the Commonwealth ; and. 

Third : For mui'der. 

The indictment was as follows : 

Judicial Circuit of Virginia^ Jefferson County, to ivit. — ^The 
Jurors of the Commonwealth of Virginia, in and for the body 
of the County of JefiFerson, duly impanelled, and attending 
upon the Circuit Court of said county, upon their oaths do 
present that John Brown, Aaron C. Stephens, alias Aaron D. 
Stephens, and Edwin Coppie, white men, and Shields Green 
and John Copland, free negroes, together with divers other 
evil-minded and traitorous persons to the jurors unknown, not 
having the fear of God before their eyes, but being moved and 
seduced by the false and malignant counsel of other evil and 
traitorous persons and the instigations of the devil, did sev- 
erally, on the sixteenth, seventeenth, and eighteenth days of 
the month of October, in the year of our Lord eighteen hun- 
dred and fifty-nine, and on divers other days before and aft^r 
that time, within the Commonwealth of Virginia, and the 
County of Jefferson aforesaid, and within the jurisdiction of 
this Court, with other confederates to the jurors unknown, 
feloniously and traitorously make rebellion and levy w^ar 
against the said Commonwealth of Virginia, and to eflfect, 
carry out, and fulfil their said wicked and treasonable ends 
and purposes did, then and there, as a band of organized sol- 
diers, attack, seize, and hold a certain part and place within 
the county and State aforesaid, and within the juriediction 
aforesaid, known and called by the name of Harper's Ferry, 
and then and there did forcibly capture, make prisoners of, 
and detain divers good and loyal citizens of said Common- 
wealth, to wit : Lewis W. Washington, John M. Allstadt, 
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Archibald M. KitzmiUer, Benjamin J. Mills, John E. P. Dan- 
gerfield, Armstead Ball, John Donoho ; and did then and ther« 
slay and murder, by shooting with fire-arms, called Sharpe s 
rifles, divers good and loyal citizens of said Commonwealth, 
to wit : Thomas Boerly, George W. Turner, Fontaine Beckham, 
together with Luke Quinn a soldier of the United States, and 
Hayward Sheppard, a free negro, and did then and there, in 
manner aforesaid, wound divers other good and loyal citi- 
zens of said Commonwealth, and did then and there feloniously 
and traitorously establish and set up, without authority of 
the Legislature of the Commonwealth of Virginia, a Govern- 
ment separate from, and hostile to, the existing Government 
of said Commonwealth; and did then and there hold and exer- 
cise divers offices under said usurped Government, to wit, the 
said John Brown as Commander-in-Chief of the military forces, 
the said Aaron C. Stephens, alias Aaron D. Stephens, as Cap- 
tain; the said Edwin Coppie, as Lieutenant, and the said 
Shields Green and John Copland as soldiers; and did then and 
there require and compel obedience to said officers ; and did 
then and there hold and profess allegiance and fidelity to said 
usurped Government -^ and under color of the usurped author- 
ity aforesaid, did then and there resist forcibly and with war- 
like arras, the execution of the laws of the Commonwealth of 
Virginia, and with fire>-arms did wound and maim divers other 
good and loyal citizens of said Commonwealth, to the jurors 
unknown, when attempting^ with lawful authority, to uphold 
and maintain said Constitution and laws of the Commonwealth 
of Virginia, and for the purpose, end, and aim of overthrowing 
and abolishing the Constitution and laws of said Common- 
wealth, and establishing in the place thereof, another and 
different government, and constitution and laws hostile thereto, 
did then and there feloniously and traitorously, and in mili- 
tary array join in open battle and deadly warfare with the 
civil officers and soldiers in the lawful service of the said 
Commonwealth of Virginia, and did then and there shoot and 
discharge divers guns and pistols, charged with gunpowder 
and leaden bullets, against and upon divers parties of the mili- 
tia and volunteers embodied and acting under the command 
of Colonel Robert W. Baylor, and of Colonel John Thomas 
Gibson, and other officers of said Commonwealth, with lawful 
authority to quell and subdue the said John Brown, Aaron C. 
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Stephens, aliafl Aaron D. Stephens, Edwin Coppie, Shields 
.ftreen, and John Copland, and other rebels and traitors assem- 
bled, organized, and acting with them, as aforesaid, to the 
evil example of all others in like case offending, and against the 
peace and dignity of the Commonwealth. 

Second Count, — ^And the jurors aforesaid, upon their oaths 
aforesaid, do further present that the said John Brown, Aaron 
C. Stephens, alias Aaron D. Stephens, Edwin Coppie, Shields 
Green, and John Copland, severally, on the sixteenth, seven- 
teenth, and eighteenth days of October, in the year of our 
Lord eighteen hundred and fifty-nine, in the said county of 
Jefferson, and Commonwealth of Virginia, and within the 
jurisdiction of this Court, not having the fear of God before 
their eyes, but moved and seduced by the false and malignant 
counsels of others, and the instigations of the devil, did each 
severally, maliciously, and feloniously conspire with each other, 
and with a certain John E. Cook, John Kagi, Charles Tidd, 
and others to the jurors imknown, to induce certain slaves, to 

wit : — Jim, Sam, Mason, and Catesby, the slaves and 

property of Lewis W. Washington, and Henry, Levi, Ben, Jer- 
ry, Phil, George, and Bill, the slaves and property of John H. 
AUstadt, and other slaves to the jurors unknown, to rebel and 
make insurrection against their masters and owners, and 
against the Government and the Constitution and laws of the 
Commonwealth of Virginia: and then and there did mali- 
ciously and feloniously advise said slaves, and other slaves to 
the jurors unknown, to rebel and make insurrection against 
their masters and owners, and against the Government^ the 
Constitution and laws of the Commonwealth of Virginia, to 
the evil example of all others in like cases offending and 
against the peace and dignity of the Commonwealth. 

Third Count, — And the jurors aforesaid, upon their oaths 
aforesaid, further present that the said John Brown, Aaron C. 
Stephens, alias Aaron D. Stephens, Edwin Coppie, Shields 
Green, and John Copland, severally, on the sixteenth, seven- 
teenth, and eighteenth days of October, in the year of our 
Lord one thousand eight hundred and fifty-nine, in the coun- 
ty of Jefferson and the Commonwealth of Virginia aforesaid 
and within the jurisdiction aforesaid, in and upon the bodies 
of Thomas Boerly, (Jeorge W. Turner, Fontaine Beckhara, 
Luke Quinn, white persons, and Hay ward Sheppard, a free 
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negro, in the peace of theCommonwealth then and there being, 
feloniously, willfully, and of their malice aforethought, did 
make an assault, and with firearms called Sharpe s rifles, and 
other deadly weapons to the jurors unknown, then and there, 
charged with gunpowder and leaden bullets, did then and 
there feloniously, willfully, and of their malice aforethought, 
shoot and discharge the same against the bodies severally and 
respectively of the said Thomas Boerly, George W. Turner, 
Fontaine Beckham, Luke Quinn, and Hayward Sheppard ; and 
that thfe said John Brown, Aaron C. Stephens, alias Aaron D. 
Stephens, Edwin Coppie, Shields Green, and John Copland, 
with the leaden bullets aforesaid, out of the fire-arms called 
Sharpe's rifles, aforesaid, shot and discharged as aforesaid, and 
with the other deadly weapons to the jurors unknown, as 
aforesaid, then and there feloniously, willfully, and of their 
malice aforethought did strike, penetrate, and wound the said' 
Thomas Boerly, George W. Turner, Fontaine Beckham, Luke 
Quinn, Hayward Sheppard, each severally; to wit the said 
Thomas Boerly in and upon the left side ; the said George W. 
Turner in and upon the left shoulder ; the said Fontaine Beck- 
ham in and upon the right breast; the said Luke Quinn in and 
upon the abdomen, and the said Hayward Sheppard in and 
upon the back and side, giving to the said Thomas Boerly, 
George W. Turner, Fontaine Beckham, Luke Quinn, Hayward 
Sheppard, then and there with the leaden bullets, so as afore- 
said, shot and discharged by them, severally and respectively 
out of the Sharpe's rifles aforesaid, and with the other deadly 
weapons to the jurors imknown as aforesaid, each one mortal 
wound, of which said mortal wounds they the said Thomas 
Boerly, George W. Turner, Fontaine Beckham, Luke Quinn, 
and Hayward Sheppard each died; and so the jurors aforesaid, 
upon their oaths aforesaid, do say that the said John Brown, 
Aaron C. Stephens, alias Aaron D. Stephens, Edwin Coppie, 
Shields Green, and John Copland, then and there, them the 
said Thomas Boerly, George W. Turner, Fontaine Beckham, 
Luke Quinn, and Hayward Sheppard, in the manner aforesaid, 
and by the mean? aforesaid, feloniously, willfully, and of their, 
and each of their malice aforethought, did kill and murder, 
against the peace and dignity of the Commonwealth. 

FouHh Cotmt. — And the Jurors aforesaid, upon their oaths 
aforesaid, further present that the said John Brown, Aaron C. 
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Stephens, alias Aaron D. Stephens, and Edwin Coppie and 
Shields Green, each severally on the seventeenth day of Octo- 
ber, in the year of our Lord eighteen hundred and fifty-nine, 
in the County of Jefferson and Commonwealth of Virginia 
aforesaid, and within the jurisdiction of this Court, in and 
upon tlie bodies of certain Thomas Boerly, George W. Turner, 
and Fontaine Beckham, in the peace of the Commonwealth, 
then and there being feloniously, willfully, and of their mal- 
ice aforethought; did make an assault, and with guns called 
Sharpens rifles, then and there charged with gunpowder and 
leaden bullets, did then and there feloniously, willfully, and 
of their, and each of their malice aforethought, shoot and dis- 
charge the same against the bodies of the said Thomas Boerly. 
George W. Turner, and Fontaine Beckham, and that the said 
John Brown, Aaron C. Stephens, alias Aaron D. Stephens. 
Edwin Coppie, and Shields Green, with leaden bullets aforesaid, 
shot out of the Sharpens rifles aforesaid, then and there, felo- 
niously, willfully, and of their malice aforethought, did strike, 
penetrate, and wound the said Thomas Boerly, George W. 
Turner, and Fontaine Beckham, each severally, viz. : the said 
Thomas Boerly in and upoii the left side ; the said George W. 
Turner, in and upon the left shoulder and breast, and the said 
Fontaine Beckham in and upon the right breast, giving to the 
said Thomas Boerly, George W. Turner, and Fontaine Beck- 
ham, then and there, with leaden bullets aforesaid, shot by 
them severally out of Sharpens rifles aforesaid, each one mortal 
woimd, of which said mortal wounds they the said Thomas 
Boerly, George W. Turner, and Fontaine Beckham then and 
there died; and that the said John Copland, then and there, 
feloniously, willfully, and of his malice aforethought, was pre- 
sent, aiding, helping, abetting, comforting and assisting the 
said John Brown, Aaron C. Stephens, alias Aaron D. Ste- 
phens, Edwin Coppie, and Shields Green in the felony and 
murder aforesaid, in manner aforesaid to commit And so the 
jurors aforesaid, upon their oaths do say that the said J^hii 
Brown, Aaron C. Stephens, alias Aaron D. Stephens, Edwin 
Coppie, Shields Green, and John Copland, then and there them, 
the said Thomas Boerly, George W. Turner, and Fontaine 
Beckham, in the manner aforesaid and by the means aforesaid, 
feloniously, willfully, and of their and each of their malice 
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aforethought, did kill, and murder, against the peace and dig- 
nity of the Ck>mmonwealth of Virginia. 

Lewis W. Washington, John H. AUstadt, John E. P. Dan- 
gerfield, Alexander Kelly, Emanuel Spangler, Armstead M. 
Ball, Joseph A. Brua, William Johnson, Lewis P. Starrj^ 
Archibald H. Kitzmiller, were sworn in open court this 26th 
day of October, 1859, to give evidence to the Grand Jury upon 
this bill of indictment. 

Teste : Robert T. Brown, Clerh 

A true copy of said indictment 

Teste : Egbert T. Brown, 

Clerk of the Circuit Court of Jeflferson County, in the 
State of Virginia. 

Which bill of indictment the Grand Jury returned this 26th 
day of October. 

A true bill Thomas Rutherford, Foreman. 

Odober 26, 1859. 

The prisoners were brought into court, accompanied by a 
body of armed men. They passed through the streets, and 
entered the court house without the slightest demonstration 
on the part of the people. 

Brown looked something better, and his eye was not so much 
swollen. Stephens had to be supported, and reclined on a 
mattress on the floor of the court-room, evidently unable to 
sit. He had the appearance of a dying man, breathing with 
great difficulty. 

Before reading the arraignment, 

Mr. Hunter called the attention of the Court to the neces- 
sity of appointing additional counsel for the prisoners, stating 
that one of the counsel (Faulkner) appointed by the County 
Court, considering his duty in that capacity as having ended, 
had left The prisoners, therefore, had no other counsel than 
Mr. Botts. If the court was about to assign them other coun- 
sel, it might be proper to do so now 

The Court stated that it would assign them any members of 
the bar they might select. 

After consulting Capt. Brown, Mr. Botts said that the pris- 
oner retained him, and desired to have Mr. Green, his assistant, 
to assist him. If the Court would accede to that arrangement, 
it would be very agreeable to him personally. 
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The Court requested Mr. Green to act as ccHmsel for the 
prisoner, and he consented to do so. 

Capt. Brown then rose and said : I do not intend to detain 
the Court, but barely wish to say, as I have been promised a 
fair trial, that I am not now in circumstances that enable me 
to attend a trial, owing to the state of my .health. I hare a 
severe wound in the back, or rather in one kidney, which en- 
feebles me very much. But I am doing well, and I only aak 
for a very short delay of my trial, and I think I may get able 
to listen to it ; and I merely ^k this, that, as the sapng is, 
" The devil may have his dues,'' no more. I wish to say, further, 
that my hearing is impaired, and rend^ned indistinct, in conse- 
quence of wounds I have about my bead. I cannot hear dis- 
tinctly at all; I could' not hear what the Court has said this 
morning. I would be glad to hear what it said on my trial, and 
am now doing better than I could expect to under tlie circum- 
stances. A very short delay would be all I would ask. I do 
not presume to ask more than a very short delay, so that I 
may in some degree recover, and be able at least to listen to 
my trial, and hear what questions arei asked of the citizens^ 
and what their answers ara If that could be allowed me, I 
should be very much obliged. 

Mr. Hunter said the request was rather premature. The 
arraignment should be made, and this question eould then be 
considered 

The Court ordered the indictment to be read, so that the 
prisoners could plead guilty, and would then consider Mr. 
Brown's request. 

The prisoners were compelled to stand during the arraign- 
ment, but it was with difficulty, Stevens being held upright 
'by twobaiUfis. 

The reading of the indictment occQupied about twenty min- 
utes; each of the prisoners responded to the question, ^Not 
Guilty," and desired to be tried separately. 

Mr. Hunter — ^The State elects to try John Brown firsL 

Mr. Botts — I am instructed by Brown to say that he is men* 

tally and physically unable to proceed with hin trial at this 

time. He has heard to-day that counsel of his own choice 

will be here, whom he will, of course; prefer. He chiIv 
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asks for a delay of two or three days. It seems to me but 
a reasonable request, and I hope the Court will grant it. 

Mr. Hunter said he did not think it the duty of the prosecu- 
tor for the Commonwealth, or for one occupying the position, 
to oppose anything that justiee required, nor to object to any- 
thing that iuTolved a simple consideration of humanity, where 
it could be properly allowed ; yet, in regaf d to the proposition to 
delay the trial of John Brown ti¥o or three days, they deemed 
it their duty that the Court, before determining matters, should 
be put in possession of &Lcts and circumstances, judicially, that 
they were aware of in the line of their duties as prosecutors. 
His own opinion was, that it was not proper to delay the trial 
of this prisoner a single day, and that there was no necessity 
for it. He alluded in general terms to the condition of things 
that surrounded them. They were such as to render it danger- 
<)us to delay, to say nothing of their exceeding pressure upon 
the physical resources of the community, growing out of cir- 
cumstances connected with affairs for which the prisoners 
were to be tried. He said our laws, in making provisions for 
allowing, in the discretion of the Court, briefer time than 
usual in cases of conviction, for duch offenders, between the 
condemnation and execution, evidently indicate, indirectly, 
the necessity of acting promptly and decisively, though always 
justly, in proceedings of this kind. In reference to Brown's 
physical condition, he asked the Court not to receive the un- 
important statements of the prisoner as a suflScient ground for 
delay, but that the jailer and physician be examined. As to 
expecting counsel from abroad, he said that no impediment 
had been thrown in the way of the prisoners' procuring such 
counsel as they desired ; but, on the contrary, every facility 
had been afforded ; able and intelligent counsel had been 
assigned them here, and he apprehended that there was little 
reason to expect the attendance of those gentlemen from the 
North who had been written for. There was also a public 
duty resting upon them to avoid, as far as possible, within the 
forms of law and with reference to the great and never-to-be- 
lost-sight-of duty of giving a fair and impartial trial to the 
prisoners, the introduction of anything likely to weaken our 
present position, and give strength to our enemies abroad, 
whether it issues from the jury in time, or whether it comes 
from the mouths of the prisoners, or any other source. It was 
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their position that had been imperilled and jeopardized, as 
they supposed, by enemies. 

Mr. Harding concurred in the objection of Mr. Hunter, on 
the ground of danger in delay, and also because Brown was 
the leader of the insurrection, and his trial ought to be pro- 
ceeded with on account of the advantage thereby accruing 
to the trial of the others. 

Mr. Green remarked that he had had no opportunity of con- 
sulting with the prisoner, or preparing a defence. The letters 
for Northern counsel had been sent off, but not sufficient time 
has been afforded to receive answers. Under the circumstan- 
ces, he thought a short delay desirable. 

Mr. Botts added that at present the excitement was so great 
as perhaps to deter Northern counsel from coming out ; but 
now that it had been promised that the prisoners should have 
a fair and impartial trial, he presumed that they would come 
and take part in the case. 

The Court stated that if physical inability were shown, a 
reasonable delay must be granted. As to the expectation of 
other counsel, that did not constitute a sufficient cause for de- 
lay, as there was no certainty about their coming. Under the 
circumstances in which the prisoners were situated, it was ra^ 
tional that they should seek delay. The brief period remain- 
ing before the close of the term of the court, rendered it ne- 
cessary to proceed as expeditiously as practicable, and to be 
cautious about granting delays. He would request the physi- 
cian who attended Brown to testify as to his condition. 

Dr. Mason thought Brown was able to go on understand- 
ingly with the trial , He did not think his wounds were such 
as to affect his mind or recollection. He had always conversed 
freely and intelligibly about the affair. He had heard him 
complain of debility, but not of hardness of hearing. 

Mr. Cockerel, one of the guards of the jail, said that Brown 
had always been ready to converse freely. 

The court refused to postpone the trial, and the whole after- 
noon was occupied in obtaining a jury for the trial of Brown, 
who was brought into Court on a cot 

The jailer was ordered to bring Brown into Court. He found 
him in bed, from which he declared himself unable to rise. He 
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was accordingly brought into Court on a cot, which was set . 
down within the bar. The prisoner lait most of the time with Q s 
his eyes closed, and the counterpane drawn up close to his chin. 
The jury were then called and sworn. The jurors were ques- 
tioned as to having formed or expressed any opinion that would 
prevent their deciding the case impartially on the merits of 
the testimony. The Court excluded those who were present 
at Harper's Ferry during the insurrection and saw the prison- 
ers perpetrating' the act for which they were about to be tried. 
They were all from distant parts of the country, mostly farm- 
ers — some of them owning a few slaves, and others none. The 
examination was continued until twenty-four were decided by 
the Court and counsel to be competent jurors. Out of these 
twenty-four, the counsel for the prisoner bad a right to strike 
off eight, and then twelve are drawn by ballot out of the re- 
maining sixteen. The following were the questions put to the 
jurors : 

Were you at Harper's Ferry on Monday or Tuesday ? 

How long did you remain there ? 

Did you witness any of the proceedings for which this party 
is to be tried ? 

Did you form or express any opinion from what you saw 
there with regard to the guilt or innocence of these people ? 

Would that opinion disqualify you from giving these men a 
fair trial ? 

Did you hear any of the evidence in this case before the ex- 
amining Court ? 

What was your opinion based on ? 

Was it a decided oiie, or was it one which would yield to 
evidence, if the evidence was different from what you supposed ? 

Are you sure you can try this case impartially from the ev- 
idence alone, without reference to anj'thing you have heard or 
seen of this transaction ? 

Have you any conscientious scruples against convicting a 
party of an offence to which the law assigns the punishment 
of death, merely because that, is the penalty assigned ? 

The jury were not sworn on the case, but the Judge charged 
them not to converse upon the case, or to permit others to con- 
verse with them. They were dismissed at five o'clock, and 
the prisoner was then carried over to the jail on his cot, and 
the Court adjourned till morning. 
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SECOKD DAT. 

Brown v/as brought in walking, and laid down on his cot, 
at full length, Avithin the bar. He looked considerably better, 
the swelling having left his eyes. 

Senator Mason was present. 

Messrs. Harding and Hunter again appeared for the Com- 
monwealth, and Messrs. Botts and Green for the prisoner. 

Mr. Botts read the following dispatch, which was received 
that morning : 

Akron, Ohio, Thursday, Od. 26, 1859. 

'' To C. J. Faulkker, and Lawson Botts : 

" John Brown, leader of the insurrection at Harper's Feny, 
and several of his family have resided in this county many 
years. Insanity is hereditary in that family. His mother's 
sister died with it, and a daughter of that sister has been two 
years in a Lunatic Asylum. A son and daughter of his moth- 
er's brother have also been confined in the Lunatic Asylum, and 
another son of that brother is now insane and under close re- 
straint. These facts can be conclusively proven by witnesses 
residing here, who will doubtless attend the trial if desired. 

"A. H. Lewis." 

William C. Allen, telegraph operator at the Akron office, 
added to the alcove dispatch that A. H. Lewis was a resident of 
that place, and his statements were entitled to implicit credit 

Mr. Botts said that on receiving the above dispatch he went 
to the jail with his associate, Mr. Green, and read it to Brown, 
and was desired by the latter to say that in his father's family 
there had never been any insanity at all. On his mother's side 
there had been repeated instances of it. He added that his 
first wife showed symptoms of it, which were also evident in 
his first and second sons by that wife. Some portions of the 
statements in the dispatch he knew to be correct, and of 
other portions he was ignorant. He did not know whether his 
mother's sister died in the Limatic Asylum, but he did believe 
that a daughter of that sister had been two years in the 
asylum. He also believed that a son and daughter of his moth- 
er's brother had been confined in an asylum ; but he was not 
apprised of the fact that another son of that brother was in- 
sane and in close confinement. Brown also desired his counsel 
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to say that he did not put in the plea of insanity, and if he 
had been at all insane he was totally unconscious of it; yet he 
added that those who are most insane generally suppose that 
tliey have more reason and sanity than those around them. 
For himself he disdained to put in that plea, and sought no 
immunity of the kind. This movement was made totally 
without his approbation or concurrence, and was unknown to 
him, till the receipt of the dispatch above. 

Brown then raised himself up in bed, and said: " I will add, 
if the court will allow me, that I look upon it as a miserable 
artifice .and pretext of those who ought to take a different 
course in regard to me, if they took any at all, and I view it 
with contempt more than otherwise. As I remarked to Mr. 
Green, insane persons, so far as my experience goes, have but 
little ability to judge of their own sanity; and, if I am insane, 
of course I should think I know more than all the rcst of the 
world. But I do not think so. I am perfectly unconscious of 
insanity, and I reject, so far as I am capable, any attempt to 
^ interfere in my behalf on that score." 

Mr. Botts stated that he was further instructed by Mr. Brown 
to say that, rejecting this plea entirely, and seeking no delay 
for that reason, he does repeat to the court his request made 
before, that time be given for the foreign counsel to arrive 
that he has now reason to expect. 

The day before a dispatch was received from Cleveland, Ohio, 
signed *' Dan. Tilden," dated October 26, asking Brown wheth- 
er it woidd be of use for counsel to leave last night. To this 
dispatch answer was returned that the jury would be sworn 
this morning, and that Brown desired the counsel to come at 
once. 

The telegraphic operator here stated that this dispatch 
would be sent off at once^ in advance of the dispatches sent 
by reporters, and he had learned this morning that it was 
sent before the storm of that night interrupted communication, 
and that counsel might reach here by .12 or 1 o'clock that night. 

The course taken by Brown that morning made it evident 
that he sought no postponement for the mere purpose of delay, 
as he rejected the plea of insanity. Still, in his opinion, he 
could have a fairer trial if the defence were conducted bv his 
own counsel than if he were defended by the counsel at pre- 
sent there. * 



58 BEMABKABLE TBIALS. 

Mr. Hunter observed that the prisoner's counsel having re- 
newed the motion of the day before for delay for a specific peri* 
od, indicated and based upon information received in the form of 
a telegram, the question now was whether there was sufficient 
grounds in this additional information to change the decision 
announced by the Court the day before on the same motion. 
If the Court did not at once deem this circumstance wholly 
insufficient, before the decision was made the counsel for the 
Commonwealth deemed it his duty to call attention to two or 
three matters connected with the affair. Though desirous to 
avoid forestalling the trial of this case, in regard to tjie pres- 
ent prisoner at the bar, they were prepared to prove that he 
had made open, repeated,* and constant acknowledgment of 
everything charged against him. He had gloried in it, and 
we have but an exhibition of the same spirit and the same pur- 
pose in his announcement that he would permit no defence of 
insanity to be put in. What does he mean by wishing delay 
for the purpose of having a fair trial ? In a proper sense, and 
in the only sense in which it can be regarded by the Court, it- 
is a fair trial according to the laws of Virginia, and the safe- 
guards against wronging the prisoner which these laws throw 
around him. If the prisoner's idea of a fair trial is to have it 
so shaped as to produce a fairness in his conception, outside of 
what the laws recognize, it becomes the duty of the counsel 
for the Commonwealth, and as he apprehended, of the Court, to 
resist any attempt of that kind. Considering the surrounding 
circumstances, to which it was unnecessary to particularly 
advert, there could be no right to claim delay, except so far 
as the prisoner could show in a reliable form that such delay 
was necessary to do justice in his particular case, according 
to the laws and policy of the State of Virginia. In regard to 
the telegram read, we know not who this Mr. Lewis is. We 
know not whether he is to come hei*e as counsel for the pris- 
oner, or whether he wants to head a band of desperadoes. 
We have a right to believe the latter as well as the former. 
There had been time enough since the letter for northern 
counsel was mailed last Saturday, for it to reach him, and for 
him to arrive here ere this, if he had designed coming. It 
was fairly inferable that he did not intend to come, and the 
telegram did not say he would come. But might it not be 
an attempt to gain time an J learn the latest day when a res- 
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cue could be attempted ? While commending the earnest- 
ness and zeal of the prisoner's cotmsel, he must ask the Court 
to reject the motion, and proceed with the trial at once. 

Mr. Harding would be reluctant to withhold from a pris- 
oner charged with a crime of the greatest enormity, as in the 
present case, anything calculated ,to aflFord him the amplest 
opportunity of justice ; but he had able and intelligent coun- 
sel assigned him, who would see that he was fairly and 
impartially tried, and he therefore fully concurred with the 
remarks of his colleague in opposing the motion. He refer- 
red also to the fact that Brown pretended yesterday afternoon 
that he w£is unable to walk, and was brought into court on a 
bed, yet he walked back to jail after the close of the trial 
without difficulty. He thought those were mere pretences 
for delay, which the Court should orerrule. 

Mr. Green remarked that one day's delay would be sufficient 
to ascertain whether the expected counsel would come or not, 
and no prejudice could result to the Commonwealth from a 
small delay of that character. In reference to the new matter 
brought to the consideration of the Court, he did not believe 
the prisoner had made any acknowledgment upon which he 
could be convicted. All the acknowledgments, so far as he 
knew their character, referred to the treason ; and those con- 
fessions, according to our law, are insufficient to convict a 
party who may have acknowledged the fact in the plainest 
manner to one hundred witnesses — ^for if that is all the evi- 
dence upon which the Commonwealth relies, the prisoner can- 
not be convicted, because our code provides that such confes- 
sion shall be made in open court, and the prisoner has denied 
in open court, by putting in a plea of not guilty. As to suf- 
ficient time having elapsed for counsel to reach here, it was 
a reasonable supposition that the persons to whom Brown 
wrote were absent, and did not immediately receive the letter. 
The Commonwealth attorney does not know who Lewis is, 
but he is an ex-member of Congress, and said to be a man ot 
respectability. As to what is called Brown's sham sickness 
of yesterday, it should be remembered that it was not then, 
nor or is it now, made the ground of application for delay. 
He did not think this trial should be hurried through, for the 
reason that a rescue might be apprehended, for such fears 
were idle. 
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The Court stated that he must see, in this case, as in any 
other, that a proper cause for delay was made out before grant- 
ing such application. In the present case he could not see 
that the telegram gave any assurance that the additional 
counsel intended to come. The prisoner is now defended by 
counsel, who will take care that no improper evidence is 
adduced against him, and that all proper evidence in his be- 
half shall be presented. He could not see that a proper cause 
for delay was made out. The expected counsel might arrive 
before the case was closed, aiid could then see all the testi- 
mony which had been taken, and thus the prisoner might 
have the benefit of their advice although the case now proceeds. 
As to the matter of insanity, it wa^s not presented in a reliable 
form ; instead of mere statements, we should have affidavits, 
or something of that character. He thought, therefore, that 
the jury should be sworn and the trial proceed. 

The jury having been sworn to fairly and impartially try 
the prisoner, the Court directed that the prisoner might forego 
the form of standing while arraigned, if he desired it. 

Mr. Botts put the inquiry to the prisoner, and he continued 
to lie prostrate on his cot while the long indictment, filling 
seven pages, was read. 

First: Insurrection. 

Second : Treason. 

Tnird: Murder. 

Mr. Harding addressed the jury. He presented the facts of 
the case, detailing the scenes of the Armory, the killing of the 
bridge-keeper, and the subsequent killing of the citizens 
named in the indictment ; the seizure of Lewis Washington 
and Mr. Allstadt, with their slaves ; the forming of a govern- 
ment within the limits of the Commonwealth ; the holding of 
citizens as prisoners of war, and the subsequent capture. He 
read the law on treason, levying war against the State, giv- 
ing comfort to its enemies, or establishing any other govern- 
ment in its limits, punishable with death ; the law against ad- 
vising with a slave, punishable with death; and the law on the 
murder of citizens, punishable with death. All these charges 
would be distinctly proveii, beyond a possibility of a doubt on 
the minds of the jury. He would show that the prisoner's 
whole object was to rob our citizens of their slaves, and carry 
them oflF by violence ; and he was happy to say against the 
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wills of the slaves, all of them having escaped, and rushed 
back to their masters at the first opportunity. He concluded 
by urging the jury to cast aside all prejudices, and give the 
prisoners a fair and impartial trial ; and not to allow their 
hatred of Abolitionists to influence them against those who 
have raised the black flag on the soil of this Commonwealth. 

Mr. Green, on the part of the prisoner, after giving the law 
applicable to the case, said that the jury must bear in mind 
that they are judges of the law and the facts, and that if they 
have any doubt as to the law, or the fact of the guilt of this 
prisoner, they are to give the prisoner the benefit of that 
doubt. 

On the first charge of treason, as a specific act of treason 
must be proven, it must be proven that he attempted to estab- 
lish a separate and distinct government ; and it must also be 
proven what was purposed of treasonable acts before you can 
convict him on those charges. If it is intended to rely on his 
confessions to prove treason, the law distinctly says, " No con- 
viction can be made on confessions, unless made in open 
court" There must be sufficient evidence to prove the 
charge, independent of any confessions out of the court, and 
it requires two distinct witnesses to pfove each and every act 
of treason. 

Second: Conspiring with slaves to rebel and make insurrec- 
tion. The jury must be satisfied that such conspiracy was 
done within the State of Virginia, and within the jurisdiction 
of this Court. If it was done in Maryland, this Court could not 
punish the act. If it was done within the limits of the Armory 
at Harper's Ferry, it was not done within the limits of this 
State, the Government of the United States holding exclusive 
jurisdiction within the said grounds. Attorney-general Gush- 
ing had decided this point with regard to the Armory grounds 
at Harper's Ferry, which opinion was read to the jury, showing 
that persons residing within the limits of the Armory cannot 
even be taxed by Virginia, and that crimes committed within 
the said limits are punishable by the Federal Courts. Although 
the jury may doubt about the law on the subject, they must 
give the prisoners the benefit of that doubt upon the trial. 
Over murder, if committed within the limits of the Armory, 
this court has no jurisdiction, and in the case of Mr. Beckham, 
if he was killed on the railroad bridge, it was committed 
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within the State of Maryland, which State claims jurisdiction 
up to the Armory grounds. Although he may be guilty of 
murder, it must be proven that it was deliberate and premedi- 
tated murder to make it a capital oflence ; if otherwise, the 
killing was murder in the second degree, punishable with im- 
prisonment. If you have any doubt on these points you must 
give that doubt to the prisoners. He was satisfied the jmy 
will not allow any outside excitement to ^flFect them, and 
that they will do their duty faithfully and impartially. 

Mr. Botts impressively addressed the jury. The case was 
an unusual one, and the crime charged in many respects un- 
known. The jury trial called for a calm, unimpassioned de- 
liberation, and not the seizure upon loose statements for a con- 
viction. The jury must be above all prejudices and influences, 
and deliberate calmly, and free of all ^resentment, bearing in 
mind that the mission of the law is not to wreak vengeance, 
and that the majesty of the law is best maintained when 
judges, counsel and jury rise above these influences. The 
burden of proof is on the Commonwealth, and if she fails to 
substantiate her charges, you are bound to do your duty im- 
partially, and find your verdict on the law and testimony that 
the Commonwealth may be able to present to you. He then 
proceeded to go over the same grounds taken by Mr. Green on 
each of the three points of the indictment — ^treason, insurrec- 
tion and murder. It is no difference how much a jury may be 
convinced in their own minds of the guilt of the prisoner, it is 
essential that they must have proof of positive guilt, in a case 
like this, involving both life and liberty. 

Mr. Botts, in reviewing the law bearing on the case, evinced 
a determination to avail himself of every advantage that the larw 
allows, and to do his duty to the prisoner earnestly and faith- 
fully. It was due to the prisoner to state that he believed 
himself to be actuated by the highest and noblest feeling 
that ever coursed through a human breast, and that his in- 
structions were to destroy neither property nor life. They 
would prove by those gentlemen who were prisoners that 
they were treated with respect, and that they were kept in 
positions of safety, and that no violence was offered to them. 
These facts must be taken into consideration, and have their 
due weight with the jury. 

Mr. Hunter followed, stating his purpose to avoid anything 
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by way of argument or explanation not immediately con- 
nected with the particular iftsue to be tried, and to march 
straight forward to the attainment, so far as may be in our 
power, of the ends of justice, by either con\dcting or acquit- 
ting the prisoner at the bar. With a single preliminary re- 
mark explanatory of his position here as assistant, a position 
which had been assigned to him by the governor of the Com- 
monwealth, as well as his honor the judge, he passed at once 
to a review of what was the law in reference to the case, and 
what he expected to be able to prove to the satisfaction of the 
jury. First, as to high treason, this was probably the first case 
of high treason, or treason against the State, that ever had 
been tried here by our State courts, and he fervently hoped 
it would be the last that would ever occur ; and probably in 
some degree not only upon our decision, but upon our prompt 
decision of this case, will that result depend. 

He thought his friends on the other side were totally mis- 
taken in their view that the law as it now st mds on our stat- 
ute books in reference to overt acts was, either in language, 
or substantially, that contained in the Constitution of the 
United States. On the contrary, the phraseology had been 
varied from that of the Constitution, and, as he conceived, for 
a plain and palpable purpose. All the powers vested in the 
Federal Government were given with great jealousy. This 
was a historical fact, perfectly familiar, and consequently, 
while treason against the United States consisted only in levy- 
ing war against them or adhering to their enemies and giving 
them aid and comfort, there is no provision that no person 
shall be convicted of treason unless upon the testimony of 
two witnesses of some overt act or confession in open court. 
Yet the State law is more full, and includes within its defini- 
tion of treason the establishing, without the authority of the 
Legislature, any government within its limits, separate from 
the existing Government, or the holding or executing, under 
such Government, of any office ; professing allegiance or fidelity 
to it, or resisting the execution of law, under the color of its 
authority; and it goes on to declare that such treason, if 
proved by the testimony of two witnesses to the same overt 
act, or by confession in Coui-t, shall be punished with death. 
Any one of these act^s constitutes treason against this Com- 
monwealth, and he believed that tha prisoner had been guilty 
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of each and all these acts, which would be proven in the clear- 
est manner, not by two, but by a dozen witnesses, unless limited 
by the lack of time. The prisoner had attempted to break down 
the existing Government of the Commonwealth, and establish 
on its ruins a new government; he had usurped the office of 
Commander-in-Chief of this new government, and* together 
with his whole band, professed allegiance and fidelity to it; he 
represented not only the civil authorities of State, but our own 
military ; he is doubly, trebly and quadruply guilty of treason. 
Mr, Hunter proceeded again to the question of jurisdiction 
over the Armory grounds, and examined the authority cited 
on the other side, of Attorney-General Cushing; the latter was 
an able man, but he came from a region of country where 
opinions are very different from ours in relation to the power 
of the Federal Government as affecting State righta Our 
Courts are decidedly adverse to Mr. Cushing's views. In all 
time past, the jurisdiction of this county of Jefferson in crim- 
inal offences committed at Harper's Ferry, has been uidnter- 
rupted and unchallenged, whether they were committed on 
the Government property or not He cited an instance, 
twenty-nine years ago, where an atrocious murder was com- 
mitted between the very shops in front of which these men 
fought their battles, and the criminal was tried here, con- 
victed, and executed under our laws. There was a broad 
difference between the cession of jurisdiction by Virginia to 
the Federal Government and mere assent of the State that 
the Federal Government should become a landholder within 
its limits. The laws of Virginia, by virtue of which the 
grounds at Harper's Ferry were purchased by the Federal 
Government, ceded no jurisdiction. BrQwn was also guilty, 
on his own notorious confession, in advising conspiracy. In 
regard to the charge of murder, the proof will be that this 
man was not only actually engaged in murdering our citizens, 
but that he was the chief director of the whole movement 
No matter whether he was present on the spot or a mile off, 
he is equally guilty. In conclusion, Mr. Hunter said that he 
hoped the case would be considered with fairness and impar- 
tiality, and without fear, favor or affection ; and he only ask- 
ed that the penalty might be visited on the prisoner which 
law denounces, which reason denounces, which our safety 
requires, and which the laws of God and man approve. 
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WITNESSES CALLED. 

Dr. Starry^ on Sunday night, heard a shot fired at the 
Ferry; heard a cry, looked out, and saw two men passing 
from toward the Armory gate, and a tall man capae from the 
Armory gate, and two men from the cars hallooed, " There he 
goes now !" The man stopped, raising his rifle ; they followed 
him to the Armory gate, and exchanged shots with him ; Con- 
ductor Phelps was one of those men; afterwards found a black 
man, Hayward, dying in the railroad office ; he said he was 
commanded to stop by the men on the bridge, and refusing, 
they fired upon him ; saw several men patrolling during the 
night, and go into the bridge; did not know what to make of 
it, and went to inquire of the Armory watchman what it 
meant ; met a man who levelled his rifle at him ; asked him where 
the watchman was, and was answered that he was not there, 
but that there were " a few of us here ;" afterward, in the 
morning, saw a wagon with three armed men following 
it; then went to Mr. Kitzmiller and Mr. Ball, and told them 
that an armed body of men had possession of the Armory, and 
not to go near it; also gave information to the other persons 
employed in the Armory; saw also three of them at HalFs 
works; did not see more than thirty; recognized them by a pe- 
culiar hat they wore ; rode to Charlestown to give the alarm 
and get assistajice; returned about eleven o'clock, and assist- 
ed in bearing orders and guiding the armed forces to.the best 
place of attack ; did not see or recognize Brown there at all. 

Cross-examined by Mr. Green — As I rode past the Armory, 
armed men were at the gate ; they did not attempt to stop 
me ; I was determined not to be stopped. 

Conductor PheJps, sworn — Qn Sunday night, the " 5th, my 
train arrived at 1.25, bound east ; saw no watchman at the 
bridge ; thought it strange, as his business was to be there ; 
was talking to the engineer, and was in the act of starting 
ahead, when the watchman came up to me, much excited, to 
state that he had been attacked in the bridge by men carry- 
ing rifles ; Mr. Horsey was there with my light before start- 
ing the train ; the baggage-master and a passenger ac- 
companied him, and when they entered the bridge some one 
said, " stand and deliver ; " had previously told the engineer 
to follow him slowly, but immediately saw the muzzles of four 

5 
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rifles resting on a railing, and pointed at ns ; told the engi- 
neer to "back" — something was wrong on the bridge — ^which 
he did ; as I got on the tresseling, I heard the report of a 
gun, and Hayward, the colored man, came running to me, 
and said, " Captain, I am shot ; '' the ball had entered the 
back, and came out under the left nipple ; carried him to the 
railroad office, and started for the doctor, and saw one man 
come out of the bridge, and go towards the Armory gate ; re- 
marked, '' There he goes now," and Throgmorton, clerk at the 
Wager House, fired at him ; the shot was returned by two 
men at the Armory gate ; I was close behind Throgmorton, 
who exchanged several shots with them ; this was ten min- 
utes after Hayward was shot ; heard the men loading their 
rifles again ; the reports were very loud, and I wondered 
why the people were not aroused ; walked back to the rail- 
road office, and one of the party on the bridge came out ; he 
said, " You can come over the bridge with your train ;" I re- 
plied, "I would rather not, after these proceedings," and 
asked, ** ^V^lat do you want ? " he replied, '' We want liberty, 
and we intend to have it!" I then asked, "What do you 
mean?" he replied, "You will find out in a day or two ;" 
I then felt alarmed for the safety of myself and pas- 
sengers, and concluded to wait till daylight ; men were pass- 
ing back and forward from the bridge to the gate of the 
Armory ; each appeared to be in blankets ; the passengers 
were much excited, and wanted to know what it meant ; went 
to the back of the train, and saw from twenty to thirty men 
about the engine-house ; at about 4 o'clock saw a wagon drivea 
in the yard, and nearly a dozen men jumped out of it, also a 
carriage, but did not see any one get out of it ; saw men go 
backward and forward, who seemed to be putting something 
in the wagon ; they were also going up and down the street 
leading from the Armory, and all seemed busy at somethiug ; 
this continued until nearly daylight, when the wagon left the 
yard and passed over the bridge to the Maryland side. 

jAbout 3 o'clock, before the wagon left, an old gentleman 
came to me and said, '* The parties who have arrested me al- 
lowed me to come out on condition that I would tell you that 
you might cross the bridge with your train ;" I afterward 
learned that this was Mr. Koise, a citizen of the town ; re- 
plied that *' I would not cross the bridge until daylight, that 
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I might see whether it was i^afe ; " afterwards saw a man 
coining down Shenandoah street, with a lantern, an armed 
man arrested him ; afterwards saw a short stout negro walking 
with a staflF with one of these men ; could not see what was 
in the wagon ; afterwards a black boy brought a note to the 
clerk of the Wager 'House ordering breakfast for forty-seven 
men ; determined to go out and ascertain what it meant ; 
met a man whom he now recognized as Coppie, and asked him 
what they meant ; he replied, "We don't want to injure you 
or detain your train ; you could have gone at 3 o'clock . all 
we want is to free the negroes ; " then asked if the train 
could now start, and went to the guard of the gate, who sitid, 
"There is Captain Smith — he can tell you what you want to 
know ; " went to the engine-house, and the guard called Capt. 
Smith, that somebody wanted to see him ; the prisoner at the 
bar came out, and I asked him if he was captain of these — ; 
he replied he wa« ; asked him if I could cross the bridge, and 
he peremptorily responded, " No, sir ; " then asked him what 
he meant by stopping my train ; he replied, " Are you the con- 
ductor on that train ? " told him I was, and he said, ** Why, I 
sent you word at 3 o'clock that you could pass ; " told him 
that after being stopped by armed men on the bridge, I would 
not pass with ray train ; he replied, ** My head for it, you will 
not be hurt;" said he was very sorry; it was not his intention 
that any blood should be spilled ; that it was bad manage* 
ment on the part of the men in charge of the bridge; I then 
asked him what security I would have that my train would 
pass safely, and asked him if he would walk over the bridge 
ahead of ray train with me ; he called a large stout roan to ac* 
company him, and one of my passengers, Mr, McByme, asked 
to accompany me ; but Brown ordered him to get into the 
train, or he would take them all prisoners in five minutes; 
Brown accompanied me; both had rifles; as we crossed the 
bridge, the three armed men were still in their places; when 
we got across, Brown said to me, " You doubtless wonder 
that a man of my age should be here with a band of armed 
men, but if you knew my past history you would not won- 
der at it so much ; ** my train was then through the bridge, 
and I bid him good morning, jumped on my train, and left 
him. 

Witness returned to Harper's Ferry on Tuesday, and went 
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in with Governor Wise and others to see Brown, who was a 
prisoner; heard his conversation with Wise and Hunter; Mr. 
Wise said he " was sorry to see a man of his age in that posi- 
tion;" Brown replied that he "asked no sympathy, and had 
no apologies to make;" he knew exactly what he was about; 
the Governor asked him if he did not think he was doing 
wrong in running off with other people's property; Brown 
said, '' No, he didn't ; " he stated that he never had but twenty- 
two men of his party, but expected large reinforcements from 
Maryland, Virginia, North and South Carolina, and, I think, 
some of the New England States and New York. He said 
that the arms were sent to them from Massachusetts; think 
he spoke of Sharpe's rifles, revolvers, and spears ; said he could 
arm from 1,500 to 2,000 men; said he had Harper's' Ferry in 
his eye as the place for his operations; that he had rented a 
farm four miles oS, from Dr. Kennedy, and had paid the rent 
up to March, and that all his arms were sent to him there 
from Chambersburg, Pa. ; said those who brought the arms 
there did. not know what they were, as he had taken the pre- 
caution to place them in double boxes; they were addressed 
to J. Smith & Sons. 

Brown told Gov. Wise that he had books in his trunk that 
would explain to him his whole proceeding, and what the pur- 
poEie of his business was; Col. Lee said he had one, and hand- 
ed it to Gov. Wise; Brown asked him t% read two of its first 
preambles and four of the last sections, which he did, and 
Brown said that was a correct copy; in reply to a question of 
Gov. Wise, he said he was Commander-in-Chief of the forces 
under the Provisional Grovemment, and that he then held that 
position ; he said the constitution was adopted in a place cal- 
led Chatham, in Canada; Brown said there t^as a Secretary 
of War, Secretary of State, Judge of the Supreme Court, and 
all the officers for a General Government; he said there was 
a House of Representatives, and that there was an intelligent 
colored man elected as one of the members of the House 
[sensation] ; Gov. Wise asked Brown if he had taken the oath 
x)f allegiance provided for in the 48th article; he replied he 
"had; asked if all the white men of his band had taken the 
• ©ftth; he replied that they had; he said that tliere were ap- 
pointed and commissioned officers; that Stephens, Leeman, 
. JOid one of Brown's sons were captains, and Coppie was a lieu- 
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tenant; he said something about a battle in Kansas, and 
haying had one of his sons shot; I think he said Cook held a 
captain's commission; Gov. Wise asked Brown if he thought he 
had been betrayed to the Secretary of War; said he thought he 
had been betrayed, but had practised the ruse to prevent sus- 
picion; the Governor asked him what that ruse was, but he 
refused to answer; said he knew exactly the position he had 
placed himself ill, and if his life was forfeited he was pre- 
pared to suffer. 

Mr. Green, counsel for the prisoner, interrupted the witness, 
and said to the Couii; that he had just received a dispatch from 
Cleveland, announcing that counsel was coming, and would 
almost certainly be here at night. As this was a very impor- 
tant witness, and as it was late in the evening, he would ask 
the Court to adjourn until morning, in order that counsel 
might have an opportunity to cross-question the witness. He 
did not intend to conduct the case longer than the arrival of 
counsel selected by the prisoner. As only scraps of a con- 
versation of two hours with Gov. Wise had been picked out 
and given to the jury, he desired that the witness should be 
ques^oned as to the other parts of the conversation. 

Mr: Hunter replied that there were several other witnesses 
to be called, of the same character, to whom such questions 
could be put by new counsel the next day. ' If the cases were 
not pushed on, the whole balance of the term would not be 
sufficient to try these men. He thought there was no reason 
for delay, especially as it was uncertain whether the counsel 
could get here before the next day. 

The Court decided that the witness should proceed. 

Cross-examined by Mr. Green — In conversation, Brown said 
it was not his int^tion to harm anybody or anything; was 
sorry men had been killed; it was not by his orders or with 
his approbation, and would not occur again, provided the 
people were pesrceable and quiet; when Brown spoke of taking 
them all prisoners if they did not get into the cars, he ap- 
peared to want the train to go on as soon as possible ; it was 
advice more than in the form of a threat; did not recognize 
Brown till I talked with him in the armory yard ; don't think 
Brown was with the party on the bridge or in the wagon, for 
if he had been I think I would have recognized him from his 
peculiar beard. 
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By Mr. Hunter — When Brown was parleying with ns at the 
bridge, the three armed men remained on the bridge; saw 
what seemed to be a man dressed in women's clothing pass, 
followed by a boy with a box or bundle. 

Cd, Lexvis W, Waskingtoriy sworn — [He detailed the circum- 
stances as previously stated.] 

Cross-examined by Mr. Green — Cannot say whether the 
marines fired after they broke into the engine-house ; the noise 
was great, and several shouted from the inside that some one 
had surrendered the prisoners ; we were kept in the rear en- 
gine-house, and allowed to keep a safe position, so that there 
was no efibrt to endanger us; Brown's conduct was not rude or 
insulting toward us. 

By Mr. Hunter — Was present at the conversation with Gov. 
Wise on Tuesday; Grov. Wise asked Brown if he had not select- 
ed Harper's Ferry as a border place between Maryland and 
Virginia for the establishment of his Provisional Government, 
and he answered, " Certainly;" he avowed that his object was 
to free the Southern slaves, and said that his party consisted 
of twenty-two men, nineteen of whom came over with him ; 
he said he had 200 Sharpe's rifles, 200 revolvers, and witness 
does not remember how many spears; Brown said he had 
enough to arm about 1,500 men ; the Governor asked if he ex- 
pected that number; he said no doubt that number, and five 
thousand if he wanted them ; he detailed the conversation re- 
specting the Provisional Government substajitially as the last 
witness. 

By Mr. Botts — At the time of the attack on the engine- 
house, the prisoners remained in the rear, at the suggestion of 
Brown and his party ; heard Brown direct his party not to fire 
on any unarmed man; he gave that order. more than onca 

By Mr. Hunter — Cook said Brown had been studying this 
subject twenty or thirty years. Had reconnoitered Harper's 
Ferry repeatedly. 

By Mr. Botts— The prisoners were allowed to go out, and 
assure their families of their safety ; some went out several 
times; told his men not to return from his dwelling-house; 
there were numerous shots toward the tank where Beckham 
was killed; Brown assured witness that he should be treated 
well, and his property should not be destroyed. 

By Mr. Hunter — While a prisoner in the engine-house, 
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overheard a conversation between Stephens and another party, 
not known to witness, about slaveholding. Stephens asked 
the man if he was in favor of slavery? He said, "Yes, 
although not a slaveholder." Stephens said, " You are the first 
man I would hang." 

By Mr. Harding — One of the three negroes taken with the 
witnesses was kept in the Armory yard ; another escaped, and 
went home; saw no conversation in particular between the 
party and the negroes who were taken there ; all the negroes 
were armed with spears while in the Armory- yard; they 
walked about the Armory grounds, and one came and warm- 
ed himself; no negro from this neighborhood appeared to take 
up arms volimtarily; saw no wounded men dragged into the 
engine-house. 

At 7 o'clock the court adjourned till morning. 



THIRD DAT. 

Capt. Cook arrived here at one o'clock on the morning of 
the trial. He said that if Brown had taken his advice in rela- 
tion to mounting, a thousand men could not have taken them. 
There is great rejoicing at his arrest. He said that Fred 
Douglas acted the coward, having promised to be there in 
person. 

George H. Hoyt, of Boston, counsel for Brown, arrived at 
the same time. 

The Court met at eleven o'clock. Brown was led from the 
jail, walking very feebly. He lay down upon his cot. 

Senator Mason entered the Court with Mr. Hoyt, the Boston 
counsel of Brown; he remarked that the testimony of Col. 
Washington and Mr. Phelps yesterday was strictly truthful. 

The jury were called, and answered to their names. 

Mr. Botts announced the arrival of Mr. Hovt, who had come 
here to assist the counsel for the prisoner. At present, how- 
ever, he did not feel disposed to take part in the case. When- 
ever he should feel disposed he would do so. 

Mr. Hunter suggested that he had better be qualified as a 
member of the bar by producing proof from the Boston bar. 

Mr. Hoyt had not brought his credentials of admission. 
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The Court said that that was not required in order to 
be Btrictly legal; to that fact any citizen's evidence would 
answer- 
Mr. Green said his partner had read letters from fellow- 
students of Mr. Hoyt, alluding to him as a member of the bar. 
Mr. Hoyt then took the customary oath. 

By Mr. Botts — Conductor Phelps recalled — ^Tlie question put 
to him was prepared by Brown. The firing was commenced by 
those men on the bridge who shot Hayward ; the next firing 
was by Throgmorton; does not know whether the firing 
at Hayward was intentional ; there was no attack on Brown's 
men until after Hayward was shot; he was shot by armed men 
in the Winchester span of the bridge. 

By Mr. Botts — Got Levns W, WasUngUm recalled — Negoti- 
ations were opening with Brown for the release of the prison- 
ers before the general firing commenced on Monday; does not 
know whether all the prisoners signed the proposition for 
a suspension of firing; in the opening negotiations, Brown 
frequently suggested that the prisoners should cross the 
bridge with him to the second canal, and the lock was not to 
be fired upon until they reached that point; none of the pris- 
oners made any objection to the proposition ; Brown said he 
was too old a soldier to yield the advantage he possessed in 
holding hostages ; during the day Brown's son was wounded in 
the breast, the ball passing around to the side, but he took his 
weapon again, and fired frequently before his suflTerings com- 
pelled him to retire ; heard Capt. Brown frequently complain 
of bad faith of people on a flag of truce ; heard him make no 
threat, nor utter any vindictiveness against the people; Mr. 
Brewer went out and brought in a promise that the people 
would not fire while negotiations were pending; cannot say 
that all the firing of Capt. Brown or his men was in self-de- 
fence; heard Brown give frequent orders not to fire on un- 
armed citizens ; the first firing was against the engine-house; 
Brown said the people appeared to pay but little regard to the 
lives of the citizens, and we must take the chances with them; 
after the first attack on the engine-house by the marines, 
there was not a general cry of "surrender;" one cried sur- 
rehder, but the others fought on; Brown had a rifle in 
his hand when he was struck down by the marines, and 



OAPTAHJ JOHN BEOWN. 73 

received a cut over the hesul with a sword of Lieutenant 
Green. 

Mr. Hunter laid before the jujry the printed Constitution and 
ordinance of the Provisional Government, reading the two 
first clauses of the preamble, the 7th, 45th and 48th articles, 
and briefly summing up other portions of' the Constitution. 
SheriflF Campbell knows the handwriting of the prisoner; has 
copied a letter for him. 

Brown said he would himself identify any of his hand- 
writing, and save all that trouble. He was ready to face the 
music. 

Mr. Hunter would prefer proving them by Mr. Campbell. 

Brown — Either way, as you please. 

A large bundle of letters was produced. Each was identi- 
fied by Campbell and handed to Brown, who, at the first 
glance, replied to each in a loud voice, ** Yes, that is mine." 
The papers and letters were about fifty in number. 

On receiving a list of members of the Convention, Mr. Hun- 
ter read it. It was headed, William Charles Morris, President 
of the Convention ; and H. Kagi, Secretary of the Convention. 
On handing the list to Brown, he exclaiiped with a groan, 
** That's my signature." 

In reference to anothej: paper, he said, " I have nothing to 
say about that." 

Mr. Hunter read a letter from J. R Geddihgs, acknowledg- 
ing the receipt of a letter from Brown, and that he would be 
pleased to see him at his house during the summer. 

Mr. Hunter then read the letter from Gerrit Smith about 
the " Kansas work," which has already been published. It 
has June, B, 1859, indorsed on the back, in Brown's writing. 

Mr. Botts here insisted on the right of examining the let- 
ters before their being read. 

Armstead Ball^ master machinist at the Armory, testified 
that early in the morning he was aroused by Benjamin Hobbs 
announcing that persons were at the Armory, carrying off 
government property; reached the gate, was accosted by two 
armed men, and seized sua a prisoner; refused to make any 
explanation imtil within the Armory yard; Stephens was sen- 
try at the gate ; was conducted to Capt. Brown, who told me 
his object was to free the slaves, and not the making of war 
on the people; that my person and private property would be 



74 BEMABKABLE TBIALS. 

safe ; that his war was against the accursed system of slavery; 
that he had power to do it and would carry it out; it was no 
child's play he had undertaken ; he then gave me permission 
to return to my family, to assure them of my safety and get 
my breakfast; started back home, and was accompanied by 
two armed men, who stopped at the door; breakfast not being 
ready, went back, and was allowed to return home again, 
under escort, at a later hour; on returning again, Capt. Brown 
said it was his determination to seize the arms and munitions 
of the government, to arm the blacks to defend themselves 
against their masters; Brown also made a proposition to wit- 
ness and other officers of the Armory to deliver into his pos- 
session the munitions of war beloqging to the Government; be 
replied that they were already in his possession, as we were; 
Brown frequently told us our safety depended on the good con- 
duct of our citizens; when the firing commenced all fell; we 
were in danger, and almost any proposition that was made 
was accepted to secure our safety; Brown said if the citiz^is 
were willing to risk their lives and those of the prisoners, to 
capture him, they must abide by it; Brown made one pro- 
position to go to the canal lock, give up their prisoners, and 
fight it out with the military; at daylight, on Tuesday morn- 
ing, witness appealed to Brown on the ground of humanity to 
the prisoners, as well as to the men who appeared so bound 
to him, not to persist in spilling more blood; Brown replied 
that he was well aware of what he was about, and knew the 
consequences ; that he was already proclaimed an outlaw, 
and $3,600 was on his head; with regard to the killing of 
Beckham, one of Brown's party had fired in that direction 
several times; remonstrated with him when levelling his rifle 
at an old man named Guess, that he was not a combatant, 
and he desisted ; afterwards heard him fire, and heard him 
say, "Dropped him;" when we heard that Beckham was 
dead, the man who fired asked whom he was; w6 told him he 
was an old and respectable citizen, and mayor of the town, 
and the man -who fired expressed himself very sorry; this 
man was afterwards killed at the charge of the marines; Capt 
Brown made preparations for resisting the marines ; he was 
always in arms, but I do not think I saw him fire. [The other 
portions of Mr. Ball's testimony were merely in corroboration 
of Mr. Washington's.] 
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By Mr. Green — We, as prisoners, agreed to such terms of 
capitulation as our citizens were willing to accept. The pro- 
posal was written by Mr. Dangerfield, and dictated by 
Brown. Do not know whether Brown's son and Stephens 
were wounded while they accompanied the citizens with the 
flag of truce. Did not know that any of them were Brown's 
SODS, until I heard Brown say to Capt. Simms, "there lies one 
of my sons dead, and here is another dying." Brown fre- 
quently remarked that the citizens were acting indiscreetly 
in persisting in firing on their own citizens; he maintained 
a different position all the time. Brown repeatedly said he 
would injure no one but in self-defence ; Coppie frequently 
urged us to seek places of safety, but Brown did not; he ap- 
peared to desire us to take care of ourselves, and at the time 
of the charge of the marines, told us we must equally occupy 
the post of danger with themselves. There were three or 
four slaves in the engine-house; they had spears, but all 
seemed badly scared; Washington Phil was ordered by Brown 
to cut a port-hole through the brick wall ; he continued until 
a brisk fire commenced outside, when he said, " this is get- 
ting too hot for Phil," and he squatted. Brown then took up 
the tool and finished the hole. 

John AUstadf, sworn-r-On Monday morning, about three, 
was awakened from sleep; a^ked who was at the door; the re- 
ply was, "Get up quick, or we will burn you up;" asked 
what they intended to do ; they said, " Free the country of 
slavery;" told me they were going to take me to Harper's 
Ferry; dressed myself, and when 1 got to the door they had 
all my., blacks, seven in number; we were all put into the 
wagon ; the negroes wore then all armed with pikes ; all the 
men who took us up were armed; we went to the Armory- 
yard, where I was put in charge of one of Brown's party; after- 
wards we were ordered into the watch-house ; saw Col. Wash- 
ington there ; Brown came and spoke to us about our getting 
two negroes to take our places, and then he would release us; 
nothing further was said about that; Brown's rifle was cock- 
ed all the time; the negroes were placed in the watch-house 
with spears in their hands; the slaves showed no disposition 
to use them ; witness was afterwards transferred to the engine- 
house; several negroes were there; saw Phil making port- 
holes by Brown's order; the other negroes were doing nothing, 
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and had dropped their spears; some of them were asleep 
nearly all the time [laughter] ; when the marines made the 
assault, Brown's party took position behind the engine and 
aimed at the door; Brown was in front, squatting; he fired at 
the marines, and my opinion is, that he killed that marine. 

By Mr. Green — Did not see any others shoot; cannot state 
certainly by what shot the marine was killed; he might have 
been killed by shots fired before the door was broken open; 
was much confused and excited at the time; heard regrets 
expressed at Beckham's being killed. 

Alexander Kdly^ sworn — Described the manner of Thomas 
Boerley's being killed on Holiday. Brown's party fired at 
witness, and witness returned the fire. Boerley was with wit- 
ness, and was armed with a g^n. Saw him soon after he was 
shot. The shot came from the direction of Shenandoah street 

Not cross-examined. 

Albert Orid, sworn — Sunday night had been to meeting 
with my son ; coming home across the Shenandoah bridge, 
was seized by two men with rifles; when we got to the end 
of the bridge, were stopped by a man with a spear; asked 
what was the matter; was the town under martial law; he 
told me I should not be hurt, and asked me whether there 
were many slaveholders about Harper's Ferry; I told him no; 
Brown came up, and observed, "You have got some prisoners;" 
they took us to the Armory; found some citizens there; being 
tired, we laid down; Brown said his object was to free the 
slaves; told him there were not many there; he replied, ** The 
good book says we are all free and equal," and if we were 
peaceable we should not be hurt; there was some firing about 
that time ; afterward, about 3 o'clock, witness was sent to tell 
the conductor that the train might pass unmolested; saw Mr. 
Beckham, and delivered the message; Brown then dismissed 
me; did not go home, being afraid some of Brown's men, not 
knowing this, might shoot me ; saw Hay ward brought in, 
wounded. 

Mr. Kelly, recalled — Saw Geo. W. Turner killed on High 
street; he was shot while in the act of levelling his gun; the 
shots came from the comer of Shenandoah and High streets; 
the men who fired had rifles; one had a shawl on. 

Henry Hunter^ sworn — ^Went to the Ferry with the Charles- 
town Guard; stayed in the bridge, leaving the company; went 
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off fighting on my own hook; saw Beckham fall when shot*, 
heard the whistling of the ball; undertook to go to his assist- 
ance, but was withheld by a friend ; soon after, another per- 
son went to remove the body, saying he "would help the 
Sqtdre;" heard the whistling of another ball; think that Beck- 
ham had a pistol in his coat pocket, judging from the weight 
and shape of the pocket; did not see it, and don't think the 
people from the Armory yard saw it; the shot that killed 
Beckham came from the engine-house; numerous shots were 
fired from the engine-house at the tank. 

The cross-examination of this witness elicited nothing new. 

Got CUbaan^ sworn — Helped a portion of the militia of Jef- 
ferson County to suppress the insurrection ; the Jefferson 
Guards and other detachments were in action; they were 
called out by authority of law; three insurgents were killed 
at the rifle factory, and Copland captured. 

Cross-examined — ^There was firing by outside citizens, and 
the three killed were not under my command; don't think 
the insurgents fired a gun at the rifle factory, but endeavored 
to make their escape across the river. 

Benjamin T. Bdl, sworn — Went to Harper's Ferry armed; 
did not join the military; was stationed in the Gait House, in 
Capt. Botts' company; in the evening walked out on the plat- 
form; saw Beckham shot; went as near him as was safe, but 
perceived no breathing; there was firing from the engine- 
house towards the railroad ; Mr. Young, a member of the Jef- 
ferson Guards, was wounded while making a charge against 
the insurgents; saw others shot; there were probably thirty 
shots fired from the engine-house towards the tank, and 
in other directions. 

Crosa-examined — ^There was general firing in almost every 
direction; McCabe was about firing when he was shot; there 
were twenty or thirty men firing at the engine-house when 
Young and McCabe were wounded 

Leivis Starry examined — He testified respecting the killing 
of Turner. 

The prosecution rested here. 
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THB DEFENSE. 

The counsel for the defense called Joseph A. Brewer, who 
testified that he was one of the prisoners in the engine-house 
with Washington and others ; Brown remarked that the pris^- 
oners should share their danger ; they were allowed to shelter 
themselves as they could ; Cross went out with a flag of truce: 
another went out and came back wounded ; Stephens and 
Kitzmiller went out, and Stephens was shot ; after that it 
commenced raining very hard ; supposed Stephens was dead; 
he lay near the corner of the depot ; heard groaning, and saw 
Stephens moving ; asked Brown to send a man to the relief of 
Stephens ; Brown refused to send any one, becauise he would 
be shot ; witness was allowed to go and assist Stephens into 
the hotel ; he returned to the engine-house according to his 
pledge ; was sent several times by ferown to request the citi- 
zens not to shoot, as the lives of the prisoners were endan- 
gered ; negotiations were going on between Brown and the 
prisoners before the general firing commenced ; Brown pro- 
posed that he should retain possession of what he held, includ- 
ing the Armory and negroes, and Col. Washington and the 
others seemed to acquiesce in this arrangement ; Cross was 
sent out to confer with Beckham and others on the subject ; 
a guard went with him, who were fired upon ; after that Ste- 
phens wanted to shoot, but Kitzmiller appealed to him and 
they went out together to stop the firing ; when they did not 
return, Brown seemed to show temper, and there was a change 
in the arrangements ; after that Brown said he had it in his 
power to destroy that place in half an hour, but would not do 
it, unless resisted ; think a shot from the water-tank struck 
Coppie ; he then returned the fire, and some one said " that 
man's down ;" the special object of witness in going out was 
to see the firing from the tank, which was annoying to those 
in the guard-house. 

A, M. Kitzmiller^ sworn — Made repeated efforts to accommo- 
date matters with Brown ; he said his object there was to free 
the slaves from bondage, and if necessary fight the pro-sla- 
very men for that purpose ; I was first surprised, then indig- 
nant, and finally disgusted with Brown ; he said to me, 
*' There is a company of riflemen on the bridge ; get them to 
go in company with Stephens ;" Mr. Hunter told them he was 
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Borry they did not leave their guns ; Stephens remarked that 
would not do ; I had no flag, and did not consider myself the 
bearer of a flag of truce ; as to the rifle company on the 
bridge, I saw they were our own men, waved my handker- 
chief, and told the other man to remain ; soon heard firing 
very close ; Stephens fired in reply to a shot which struck him 
from the house by the Winchester railroad depot ; Stephens 
swore and the other man returned ; I think it was Brown'i 
son ; Stephens was shot before he fired back ; Thompson, one 
of Brown's men, was a prisoner on the bridge, 

[Brown here cried over the circumstances connected with 
the death of Thompson.] 

Witness — I was not there, and did not see the last ; the last 
I saw of Thompson he was a prisoner with the Ferry people 
on the bridge ; Moore, Burkhardt, Anderson, and twenty or 
thirty others were there ; Mr. Beckham was killed at or about 
the time Thompson was taken ; did not return to the engine- 
house ; witness's object was to prevent unnecessary shedding 
of blood ; went out at the request of Brown to use his influ- 
ence for that purpose. 

James Bdler^ sworn — Was at the Gait House with Cham- 
bers on Monday morning ; Chambers fired, and I saw the man 
whom he shot lying there ; did not know the man ; supposed 
it was Stephens ; did not see any one with him when shot ; 
Stephens was shot before Captain Botts' company reached the 
Gait House. 

Mr. Green stated to the Court that he desired to bring out 
testimony relative to the shooting of Thompson, one of the in- 
surgents on the bridge ; but the State objected to it unless 
Brown had a knowledge of that shooting. 

Mr. Hunter said there was a deal of testimony about Brown's 
forbearance and not shooting citizens, that had no more to do 
with this case than the dead languages. If he understood 
the offer, it was to show that one of those men, named Thomp- 
son» a prisoner, was dispatched after Beckham's death. The 
circumstances of the deed might be such as he himself might 
not at all approve. He did not know how that might be, but 
he desired to avoid any investigation that might be used. Not 
that it was so designed by the respectable counsel employed 
in the case, but because he thought the object of the prisoner 
in getting at it was for out-door effect and influence. He 
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therefore said if the defence could show that this prisoner 
was aware of these circumstfiuices, and the manner in which 
that party was killed, and still exerted forbearance, he would 
not object But unless the knowledge of it could be brought 
home to the prisoner and his after conduct, he could not see 
its relevancy. 

Mr. Botts observed that they had already proved that for 
hours after that, communications were held between the par- 
tie& 

The Court thought these facts admissible as evidence. 

Mr. Hunter (the witness) was recalled — ^After Mr. Beckham^ 
who was my grand-uncle, was shot, I was much exasperated, 
and started with Mr. Chambers-to the room where the second 
Thompson was confined, with , the purpose of shooting him. 
We found several persons in the room, and had levelled our 
guns at him, when Mrs. Foulke-s sister threw herself before 
him, and begged us to leave him to the laws. We then 
caught hold of him, and dragged him out by the throat, he 
saying : "Though you may take ray life, 80,000,000,000 will 
rise up to avenge me, and carry out my purpose of giving lib- 
erty to the slaves. We carried him out to the bridge, and 
two of us, levelling our guns in this moment of wild exasper- 
ation, fired, and before he fell, a dozen or more balls were 
buried in him ; we then threw his body off the tressel work, 
and returned to the bridge to bring out the prisoner, Ste- 
phens, and serve him in the same way ; we found him suffer- 
ing from his wounds, and probably dying ; we concluded to 
spare him, and start after others, and shoot all we could find; 
I had just seen my beloved uncle and best friend I ever had, 
shot down by those villanous Abolitionists, and felt justified 
in shooting any that I could find ; I felt it my duty, and I 
have no regrets. 

Wm. M. Williams, the watchman on the bridge, stated the 
particulars of his arrest and confinement in the watch-house ; 
Brown told the prisoners to hide themselves, or they would be 
shot by the people Outside ; he said he would not hurt any of 
them ; Brown told Mr. Grist to tell the people to cease firing, 
or he would bum the town ; but if they didn't molest him, he 
wouldn't molest them ; heard two shots on the bridge about 
the time the express train arrived ; did not see Hayward 
killed. 
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Brown — State what was said by myself, and not about his 
l>eing shot. 

Williams — I think you said that if he had taken care of 
himself, he would not have suffered. 

Reason Cross, sworn — I prepared a proposition that Brown 
should retain possession of the Armory, that he should release 
us, and that the firing should stop. 

Brown — Were there two written propositions drawn up while 
you were prisoner ? 

Cross — Yes, there was another paper prepared by KitzmiUer, 
and some others; I went out to stop the firing; a man went 
with me, and they took him prisoner and tied him ; this was 
Thompson, who was afterwards taken out and shot; Brown's 
treatment of me was kind and respectful; heard him talk 
roughly to some men who were going in to where the blacks 
were confined. 

Several witnesses for the prisoner were here called, and did 
not answer the subpoenas. They had not been returned. 

Brown arose from his mattress, evidently excited, and stand- 
ing on his feet, addressed the Court, as follows : 

May it Please the Court : I discover that, notwithstanding all 
the assurances I have received of a fair trial, nothing like a 
fair trial is to be given me, as it would seem. I gave the 
names as soon as I could get at them, of the persons I wished 
to have called as witnesses, and was assured that they would 
be subpoenaed. 1 wrote down a memorandum to that effect, 
saying where those parties were; but it appears that they have 
not been subpoenaed as far as I can learn ; and now I ask if I 
am to have anything at all deserving the name and shadoV of 
a fair trial, that this proceeding be deferred until to-morrow 
morning; for I have no counsel, as I before stated, in whom I 
feel that I can rely, but I am in hopes counsel may arrive who 
will attend to seeing that I get the witnesses who are neces- 
sary for my defence. I am myself unable to attend to it I 
have given all the attention I possibly could to it, but am un- 
able to see or know about them, and can't even find out their 
names; and I have nobody to do any errand, for my money 
was all taken when I was sacked and stabbed, and I have not a 
dime. I had two hunderd and fifty or sixty dollars in gold 
and silver taken from my pocket, and now I have no possible 
means of getting anybody to go mv errands for me, and I Heave 
6 
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not had all the witnesses subpoenaed. They are not within 
reach, and are not here. I ask at least until to-morrow morn- 
ing to have something done, if anything is designed ; if not, I 
am ready for anji;hing that may come up. 

Brown then lay down again, drew his blanket over him , 
closed his eyes and appeared to sink in tranquil slumber. 

• 

Mr. Hoyt, of Boston, who had been sitting quietly all day at 
the side of Mr. Botts, arose amid great sensation, and address- 
ed the Court as follows : 

May it please the Court : I would add my voice to the appeal 
of Mr. Brown, although I have had no consultation with him, 
that the further hearing of the case may be postponed imtil 
morning. I would state the reason of this request. It was 
that I was informed, and had reason to believe, that Judge 
Tilden of Ohio was on his way to Charlestown, and would un- 
doubtedly arrive at Harper's Ferrj- at 7 o'clock to-night. I 
have taken measures to insure that gentleman's arrival in 
this place to-night, if he reaches the Ferry. For myself, I 
have come from Boston, travelling night and day, to volunteer 
my services in defence of Brown. I could not undertake the 
resppnsibility of his defence, as I am now situated. The gentle- 
men who have defended Brown acted in an honorable and dig- 
nified manner in all respects, so far as I know, but I cannot 
assume the responsibility of defending him myself for many 
reasons. First it would be ridiculous in me to do it, because 
I have not read the indictment through — have not, except so 
far as I have listened to the case and heard counsel this morn- 
ing, got any idea of the line of the defence proposed, and have 
no knowledge of the criminal code of Virginia, and no time to 
read it. I had no time to examine the questions arising in this 
defence, some of which are of considerable importance, especi- 
ally that relative to the jurisdiction over the Armory grounds. 
For all these reasons, I ask the continuation of the case till 
to-morrow morning. 

Mr, Botts — In justice to myself I must state that, on being 
first assigned as counsel to Mr. Brown, I conferred with him, 
and at his instance took down a list of the witnesses he desired 
subpoenaed in his behalf. Though it was late at night, I call- 
ed up the sheriff, and informed him that I wished subpoenas 
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to be issued early in the morning. This was done, and there 
are here Messrs. Phelps, Williams emd Grist, and they have 
been examined. 

Sheriff Campbell stated that the subpoenas were placed in 
the hands of an officer, with the request to serve them at once. 
He must have served them, as some of the witnesses are here. 
The process has not been returned, and may have been sent by 
private hands and failed to arrive. 

Mr. Botts thought they had shown, and he was confident he 
spoke the public sentiment of the whole community, when he 
said they wished Mi: Brown to have a fair trial 

Mr. Hunter — I do not rise for the purpose of protracting the 
argument, or interposing the slightest impediment in the way 
of a fair trial. This is fair. Whether it was promised to 
Brown or not, it is guaranteed by our laws to every prisoner ; 
and, so far as I am concerned, I have studiously avoided sug- 
gesting anything to the Court which would in the slightest de- 
gree interfere with it. I beg leave to say, in reference to this 
application, that I suppose the Court, even under these circum- 
stances, will have to be satisfied in some way, through coun- 
sel or otherwise, that this testimony is material testimony. So 
far as any witness has been examined, the evidence relates to 
the conduct of Captain Brown in the treating of his prisoners 
with leniency, respect and courtesy, and this additional mat- 
ter, that his flags of truce — ^if you choose to regard them so — 
were not respected by the citizens, and that some of his men 
were shot. If the defence choose to take that course, we are 
perfectly willing to admit these facts in any form they desire. 
Unless the Court shall be satisfied that this testimony (which* 
I have no doubt, is every particle of it here), which could be got, 
is really material to the defence, I submit that the appUoatiou 
for delay on that score should be granted. Some of these wit* 
nesses have been here, and might have been asked to remain. 
A host of witnesses have been here, and have gone away with- 
out being called on to testify. I simply suggest that it is due, 
in justice to the Commonwealth, which has some rights, as well 
as the prisoner, that information be given to the Court, showing 
that additional testimony is relevant to the issue. The 
simple statement of counsel I do not think would be suffi« 
cient 

Mr. Green arose, and said, Mr. Botts and myself will now with* 



84 BEMAB&ABLE TRIALS. 

draw from the case, as we can no longer act in Tx)half of the 
prisoner, he having got up now and declared here that he haB 
no confidence in the counsel who have been assigned hi^. 
Feeling confident that I have done my whole duty, so far as I 
have been able, after this statement of his, I should feel my- 
self an intruder upon this case were I to act for him from this 
time forward. I had not a disposition to undertake the de- 
fence, but accepted the duty imposed on me, and I do not 
think, under these circumstances, when I feel compelled to with- 
draw from the case, that the Court could insist that I should 
remain^ such an unwelcome position. 

Mr. Harding — ^We have been delayed from time to time by 
similar applications, in the expectation of the arrival of coun- 
sel, until we have now reached the point of time when we are 
ready to submit the case to the jury upon the evidence and the 
law, when another application arises for a continuance. The 
very witness that they now consider material, Mr. Dangerfield, 
came here, summoned by ourselves, but deeming that we had 
testimony enough, we did not examine him. 

The Court — ^The idea of waiting for counsel to study our 
code through, could not be admitted ; as to the other ground, 
I do not know whether the process has been executed or not, 
as no return has been made. 

Mr. Botts — I have endeavored to do my duty in this matter, 
but I cannot see how, consistently with my own feelings, I 
can remain any longer in this case, when the accused whom I 
have been laboring to defend, declares in open court that he 
has no confidence in his counsel. I make this suggestion, 
that as I now retire from this case, the more especially since 
there is now here a gentleman from Boston, who has come on to 
volunteer his services for the prisoner, that the Court allow 
him this night for preparation. My notes, my office, and my 
services are at his command. I will sit up with him all night 
to put him in possession of the law and facts in relation to this 
case. I cannot do more; and in the mean time, the sherifi'caD 
be directed to have the other witnesses here to-morrow. 

The Court would not compel the gentleman to remain on the 
case, and accordingly granted the desired postponement, and 
adjourned at 6 o'clock. 
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POURTH D^T. 

The Court met at 10 o'clock 

The Judge announced that he hi^d received a note from the 
new counsel of the prisoner, requesting a delay for a few min- 
utes, to enable them to have an interview with the prisoner. 
He would accordingly wait a short time. 

Soon afterward. Brown was brought in, and took his usual 
recumbent position in bed, 

Samuel Chilton, of Washington City, appeared as additional 
counsel for the prisoner, and was qualified. 

Henry Griswold, of Cleveland, Ohio, was introduced to the 
Court as counsel for the prisoner, and qualified. 

Mr. Chilton thought it was due to himself to make an ex- 
planatory statement before the trial proceeded. Yesterday he 
was very unexpectedly called upon to come here, and aid in the 
defence of the prisoner. Knowing from the newspapers that 
the trial was. in progress, he took time to consider and consult 
his friends as to the propriety of accepting the proposition. He 
would have had no hesitation if he had been spoken to in time, 
but his friends advised him to come, and he did so with the 
expectation of merely assisting the gentlemen already con- 
ducting the defence. Upon reaching here, he found that they 
had withdrawn from the case, and he then hesitated about un- 
dertaking it; but upon consultation with the prisoner and his 
friends here, they insisted he should do so, and he would do 
the best he could, not feeling at liberty, under the circum- 
stances, to refuse. These circumstances, however, would ren- 
der it impossible for him to discharge the fiill duty of counsel, 
not having had time to read the indictment or examination al- 
ready given. He made no motion for delay; this was a matter 
entirely within the discretion of the Court, and if the judge 
thought proper to refuse to grant any postponement, he knew 
it would be done under a sense of duty. Those extraordinary 
circumstances would also render it impossible for his associate, 
Mr. Griswold, to discharge his full duty as counsel. A short 
delay of a few hours, if the Court thought proper to gjrant it, 
would enable them to make some preparation. 

The Court stated that the trial must go on. Counsel had 
been assigned to the prisoner here, of his own selection, who 
had labored zealously in his behalf, and had withdrawn be- 
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cause the prisoner had yesterday evening declared in open 
Court that he had no confidence in them. No obstacle had 
at any time been thrown in the way of the prisoner's having 
an ample defence. If this was the only case of the kind before 
the Court, he would at once grant the request, but several sim- 
ilar cases remain to be disposed of. This term will very soon 
end, and it was his duty to endeavor to get through with all 
the cases, if possible, in justice to the prisoners, and in justice 
to the State. The triaJ must therefore proceed. 

Mr. Hoyt remarked that the day before various papers in 
court were identified, for what purpose he knew not, but 
presumed he should be informed, some as being in Capt 
Bro^vn's handwriting, and some as bearing his indorsement. 
He had hastily examined those papei^s, and wished to object 
to some of them. The learned gentlemen associated with him 
in the trial had not examined them, but he supposed the Court 
would not regard that as material under the present ruling. 

Mr. Hunter, interrupting — ^There is no need of argument 
^bout the matter. Designate those you wish to object to. 

Mr. Hoyt — I desire to know the object of the counsel in 
introducing those papers. 

Mr. Hunter— The papers will speak for themselves. If you 
will designate which of them you object to, we will go on at 
once. 

Mr. Hoyt — I object to the autobiography of Capt Brown, 
as having no bearing on this casa 

Mr. Hunter — 1 withdraw it. 

Mr. Hoyt — I object to the letter of Gerrit Smith. 

Mr. Hunter — I withdraw that too. 

Mr. Hoyt — I handed to the clerk, last night, a list of names 
we wished summoned as witnesses — Samuel Stridor, Henry 
Ault, Benjamin Mills, John E. P. Dangerfield, and Captain 
Simms. 1 got a dispatch just now, informing me that Capt 
Simms had gone to Frederick, and would return in the first 
train this morning, and come on to Charlestown this after- 
noon. I should like to inquire whether the process had 
reached Capt. Simms at Harper's Ferry? 

Sheriff Campbell replied that the officer stated that Capt 
Simms had gone to Frederick. 

Mr. Hunter — He was here yesterday. I hope we will pro- 
ceed with some other witnesses. 
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John p. Dangerfidd was called, and testified that he was an 
officer of the Armory. He was a prisoner in the hands of 
Captain Brown at the engine-house. Negotiations were 
going on for the release of all the prisoners before the firing 
commenced. About a dozen black men were there, armed 
with pieces which they carried most awkwardly and unwill- 
ingly. During the firing, they were lying about asleep, some 
of them having crawled under the engines. Witness was free 
to say, that from the treatment of Captain Brown, he had no 
personal fear of him or his men during his confinement. Saw 
one of the men shot in the engine-house. He fell back, ex- 
claiming, ** It's all up with me," and died in a few moments. 
This man, he learned, was one of Capt. Brown's sous. Saw 
another young man who came in wounded, and commenced 
to vomit blood. He was also a son of Captain Brown, and 
was wounded while out with Mr. Kitzmiller. Prisoner fre- 
quently* complained that his men were shot down while carry- 
ing a flag of truce. 

Mr. Hunter complained that they were going over again 
the same facts that were elicited; and all this was freely ad- 
mitted by the defence. 

Mr. Hoyt said that he regarded it as the only feasible line 
of defence to prove these facts. It was the duty of counsel to 
show, if possible, that Capt. Brown was not guilty of treason, 
murder, or insurrection, according to the terms of this indict- 
ment We hope to prove the absence of malicious intention. 

Mr. Hunter was frank to admit that he could not but re- 
gard this course as merely calculated to waste time. 

Mr. Hoyt would remind the Court that the course being 
pursued was not only in accordance with their conviction of 
duty, but in accordance with the express commands of their 
client. 

The Court remarked that the counsel was responsible to the 
Court to conduct the case according to the rules of practice. 

Mr. Hoyt thought the language of the prosecution was cal- 
culated to impugn the honor of the counsel for the prisoner. 

Mr. Hunter — Nothing of the kind was intended. It is pre- 
sumed the gentlemen will conduct the case in accordance with 
their duty as counsel, and their responsibility to the Court 

Mr. Dangerfield, resumed — Heard some conversation by 
Captain Brown as to having it in his power to lay the town 
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in ashes and carrying off the women and children, but that 
he had refrained from so doing ; heard him make no threats 
that he would do so ; the only threat I heard from him was 
at the commencement of the storming of the engine-house; he 
then said we must all take equal shares with him, that we 
could no longer monopolize the places of safety ; he, however, 
made no attempt to deprive us of the places we had taken; 
Brown promised safety to all descriptions of property, except 
slave property; at the time of the assault by the marines, one 
of the men cried out for quarter; he had heard the same man, in 
a conversation with Brown during the night, ask him if he 
was committing no treason against his country in resisting 
the marines, to which Brown replied that he was; the man then 
said, " I'll fight no longer " — that he thought he was merely 
fighting to liberate the slaves ; after the attack was made on 
the engine-houee, two of Brown's men cried for quarter, and 
laid down their arms, but after the marines burst open the 
door, they picked them up again and renewed the fight; after 
the first attack, Capt. Brown cried out to surrender, but he 
was not heard; did not see him fire afterward; saw Coppie 
attempt to fire twdce; but the caps' exploded; witness saw 
Brown wounded on the hip by a thrust from a sabre, and 
several sabre cuts on his head; when the latter wounds were 
given, Capt. Brown appeared to be shielding himself, with 
his head' do w^, but making no resistance; the parties outside 
appeared to be firing as they pleased. 

Mayor 3Iilh, master armorer, sworn — Witness was one of 
the hostages of Capt. Brown, confined in the engine-house; 
before the general firing commenced, negotiations were pend- 
ing for the release of the prisoners ; a paper was drawn up, 
embracing certain terms, and borne by Mr. Brua to the citi- 
zens outside ; the terms were not agreed to ; the last time Mr. 
Brua was out, there was severe firing, which, I suppose, pre- 
vented his return ; Brown's son went out with a flag of truce, 
and was shot; he oame back woimded; the prisoner attended 
him, and gave him water ; heard Brown frequently complain 
that the citizens had acted in a barbarous manner; he did not 
appear to have any malicious feelings; he undoubtedly seem- 
ed to expect reinforcements ; said it would soon be night, and 
he would have more assistance ; his intentions were to shoot 
nobody unless they were carrying or using arms; if they 
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do, let them have it; this was while the firing was go- 
ing on. 

Capt Brown here asked the witness whether he saw any 
firing on his part which was not purely defensive. 

Witness — ^It might be considered in that light, perhaps; 
the balls came into the engine-house pretty thick. 

Question by Coimsel — Did you not frequently go to the 
door of the engine-house? 

No, indeed, [laughter.] 

A general colloquy ensued between the prisoner, lying on 
his cot, and the witness, as to the part taken by the prisoner 
in not unnecessarily exposing his hostages to danger. No 
objection was mstde to Brown's asking these questions in his 
own way, and interposing verbal explanations relative to his 
conduct. The witness generally corroborated his own version 
of the circumstances attending the attack on the engine-house, 
but could not testify to all the incidents that he enumerated. 
He did not hear him say that he surrendered. Witness's 
wife and daughter were permitted to visit him unmolested, 
and free verbal communication was allowed with those out- 
side. We were treated kindly, but were compelled to stay 
where we didn't want to be. Brown appeared anxious to ef- 
fect a compromise. 

Samud Snidery sworn — This witness proceeded to detail the 
whole circumstances of the two days, with what he saw, what 
he thought, and what he heard. Nothing new was elicited. 
He confirmed the statement of the other witnesses, that 
Brown endeavored to protect his hostages, and constantly said 
that he wished to make terms more for their safety than his 
own. • 

Mr. Hoyt, at half-past one o'clock, complained of indisposi- 
tion from the heat of the room, and asked that the usual re- 
cess for dinner be taken. 

The Court then adjourned for one hour. 

At 2 o'clock the Court re-assembled, and Mr. Griswold, tak- 
ing his seat by the side of the prisoner, prepared to question 
the witnesses, and to receive from him such suggestions in the 
course of the examination as he had to make. 

Capf. SimmSy commander of a volunteer company of Fred- 
erick, Md., sworn — The report came to Frederick that 750 
blacks and abolitionists combined had seized Harper's Ferry; 
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witness started for the Ferry with the vohmteers under com- 
mand of CoL Shriver, and was glad to find their numbers were 
exaggerated after he reached there on Monday afbemoon ; the 
door of the engine-house was partially open, and witness was 
hailed from theres two shots had been fired from there; wit- 
ness was hailed and went in ; he met Mr. Dangerficid and 
others there ; Capt Brown said to witness that he had a pro- 
position to make, to which he listened; he wanted to be al- 
lowed to go over the bridge unmolested, and we then might 
take him if we could; he had fought Uncle Sam before, and 
was willing to do it again; Brown complained that his men 
had been shot down like dogs, while bearing a flag of truce. 
Told him they must expect to be shot down like dogs if they 
took up arms in that way. Brown said he knew what he had to 
undergo before he came there — ^he had weighed the respon- 
sibility and should not shrink from it; he said he had full 
possession of the town and could have massacred all the in- 
habitants had he thought proper to do so; but as he had not, 
he considered himself entitled to some terms ; Brown said he 
had shot no one who had not carried arms; I told him that 
Mayor Beckham had been killed, and that I knew^ he was al- 
together unarmed; he seemed sorry to hear of Ins, death, and 
said, "I fight only those who fight me;" witness then told 
the prisoner that he did not think any compromise could be 
effected; Brown said he kept the hostages for his own safety; 
they did not appear to fear any injury from him or his men, 
but only from attacks from the outside; every man had a gun, 
and four-fifths of them were under no command; the military 
had ceased firing, but men who were intoxicated were firing 
their guns in the air, and others at the engine-house; Brown 
or any of his men could not have ventured outside the doors 
of the engine-house that night without being shot; saw Ste- 
phens in the hotel after he had been wounded, and shamed 
some young men who were endeavoring to shoot him as he 
lay in his bed, apparently dying; told them that if the man 
could stand on his feet with a pistol in his hand, they would 
all jump out of the window. Capt Simms' testimony was at 
great length, but little new was elicited. 

On the conclusion of his testimony, Capt. Simms stated that 
he had returned here at the summons of the prisoner to testi- 
fy in his behalf, with as great alacrity as he had come to tes- 
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tify against faim. He had no sympathy for the acts of the 
prisoner ; for his movement, on the contrary, he wonld be one 
of the first to bring him to punishment. But he regarded 
Capt. Brown as a brave man, and being informed that he 
wanted him here as a witness, he returned with pleasure* As 
a southern man, he came to state the facts about the case, so 
that northern men would have no opportunity of saying that 
southern men were unwilling to appear as witnesses in be- 
half of one whose principles they abhorred. 

Isrcbd Susadl^ sworn — Was tiie bearer of a flag of truce 
from- Brown's party to the citizens of the Ferry. His testi- 
mony was merely in corroboration of the facts stated by pre- 
vious witnesa 

Terence J5ttr?w,*8worn — Was taken prisoner by Capt. Cook 
and two others ; was one of the ten hostages confined in the 
engine-house ; Brown had five or six of his men there ; he 
did not give any reason to us why we were put there, except 
that it was for his own safety ; he said he did not think any 
attack would be made upon the engine-house while hostages 
were there. 

Here the defence closed their testimony. None of the wit- 
nesses for the defence were cross-examined by the State. 

Mr. Chilton, for the prisoner, rose and submitted a motion 
that the prosecution in this ca^e be compelled to elect one 
count of the indictment and abandon the others. The indict- 
ment consists of four counts, and is indorsed thus : *^ An indict- 
ment for treason, and advising and conspiring with slaves 
and others to rebel;" the charge of treason is in the first, and 
the second count alleges a charge difierent from that which 
is indorsed on the back of the indictment, and which is upon 
record. The second count is under the following statute : " If 
a free person advise or conspire with a slave to rebel or make 
an insurrection, he shall be punished with death, whether 
such rebellion or insurrection be made or not." 

But the second count of the indictment is that these parties, 
who are charged by the indictment, " conspired together, 
with other persons, to induce certain slaves, the property of the 
Messrs. Allstadt and Washington, to make rebellion and insur- 
rection. There is a broad distinction between advising and 
conspiring with slaves to rebel, and conspiring with others to 
induce slaves to rebel. Whether he was to avail himself of 
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their irregiilarity by inBtmction from the Court to the jury to 
disregard this second count entirely, or whether it would be 
proper to wait until the conclusion of the trial, and then move 
an arrest of judgment, he left his honor to decide. He pro- 
ceeded to argue the motion that the prosecution be compelled 
to elect one count and abandon the others, quoting Archibald's 
criminal pleading in support of his view. He further alluded 
to the hardship which rests upon the prisoner to meet various 
and distinct charges in the same trial. From the authority 
he read, it would be seen that in a case of treason, different 
descriptions of treason could not be united in the same indict- 
ment : high treason could not be associated with other trea- 
son. If an inferior grade of the same character could not 
be included in separate counts, still less can offences of higher 
grade. Treason in this country is high treason. Treason 
against the State of Virginia is treason against her sover- 
eignty. We have no other description of treason, because 
treason can only be committed against sovereignty, whether 
that of the United States, or of a sovereign State. 

Mr. Harding could not see the force of the objection made 
by the learned counsel on the other side. In regard to separ 
rate offences being charged, these were but different parts of 
the same transaction. Treason against the Government is 
properly made the subject of one of the counts. But we also 
have a count of murder, for it can hardly be supposed that trea- 
son can exist without being followed or accompanied by mur- 
der. Murder arose out of this treason, and was the natural 
result of this bloody conspiracy ; yet, after all the evidence has 
been given on all these points, the objection is made that we 
must confine ourselves to a single one of them. He hoped 
that no such motion would be granted. 

Mr. Hunter followed on the other side. He replied to the 
argument of Mr. Chilton, saying that the discretion of the 
Court compelling the prosecution to elect on one count in 
the indictment, is only exercised where great embarrassment 
woidd otherwise result to the prisoner. As applied to this 
particular case, it involved this point, that notwithstanding 
the transaction, as has been disclosed by the evidence, be one 
transaction, a continued, closely connected series of acts, 
which, according to our apprehension of the law of the land, 
involves the three great offences of treason, conspiring with 
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and advising slaves to make insurrection, and the perpetra- 
tion of murder ; whetfier, in a case of this character, it is 
right and proper for the Court to put the prosecution upon 
their election, as to one of the three, and bar us from investi- 
gation of the two others, although they relate to facts in- 
volved in one grand fact. Notwithstanding the multiplicity 
of duties devolving upon the prosecutor and assistant prosecu- 
tors, yet we have found time to be guarded and careful in 
regard to the mode of framing the indictment. It is my work, 
and I propose to defend it as right and proper. He then pro- 
ceeded to quote Chitty s Criminal Law and Eobin son's Prac- 
tice to prove that the discretion of the Court there spoken of 
in reference to the farthering of the great object in view was 
the attainment of justice. 

Where the prisoner is not embarrassed in making his de- 
fence, this discretion is not to be exercised by the Court, and 
no case can be shown where the whole ground of the indict- 
ment referred to one find the same transaction. This very 
case in point would show the absurdity of the principle, if it 
were as broad as contended for by his learned friend. As to 
the other point of objection, it was too refined and subtle for ^ 
his poor intellect. • 

Mr. Chilton responded. In order to ascertain what a party 
IB tried for, we must go to the finding of the Grand Jury. If 
the Grand Jury return an indictment charging the party 
with murder, finding a true bill for that, and he should be 
indicted for manslaughter or any other offence, the Court 
would not have jurisdiction to try him on that count in the 
indictment. And the whole question turns on the con- 
struction of the section of the statute which has been read, 
viz. : whether or not advising or conspiring with slaves to 
rebel is a separate and distinct offence from conspiring with 
other persons to induce it. 

The Court said that the difference might perhaps be taken 
advantage of to move an arrest of judgment ; but the jury 
had been charged and had been sworn to try the prisoners on 
the indictment as drawn. The trial must go on, and counsel 
could afterward move an arrest of judgment. As to the other 
objection, the Court made this answer : " The very fact that 
the offence can be charged in different counts varying the 
language and circumstances, is based upon the idea that dis- 
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tinct offeuces may be charged in the same indictment The 
prisoners are to be tried on the various counts as if they were 
various circumstances. There is no legal objection against 
charging various crimes* in the same indictment The prac- 
tice has been to put a party upon election where the prisoner 
would be embarrassed in his defence ; but that is not the 
law. 

In this case, theat offenees charged are all part of the same 
transaction, and no ca«e is made out for the Court to intesfiere 
and put the parties upon ^n election. 

Mr. Chilton said he would reserve the motion as a basis for 
a motion in arrest of judgment 

Mr. Griswold remarked that the position of all the present 
counsel of the prisoner was one of very great embarrassment 
They had no disposition to interfere with the course of prac- 
tice, but it was the desire of the defendant that the case should 
be argued. He supposed that counsel could obtain sufficient 
knowledge of the evidence previously taken by reading notes 
of it But it was now very nearly dark. If it was to be argued 
at all, he supposed the argument for the Commonwealth would 
jjrobably occupy the attention of the Court until the usual time 
for adjournment, unless it was the intention to continue with a 
late evening session. From what had heretofore transpired he 
felt a delicacy in making any request of the Court, but know- 
ing that the case was now ended,' except for mere argument, 
he did not know that it would be asking too much for the 
Court to adjourn after the opening argument on behalf of the 
prosecution. 

Mr. Hunter would cheerfully bear testimony to the unex- 
ceptionable manner in which the counsel who bad just taken 
his seat had conducted the examination of witnesses to*day. 
It would afford him a very great pleasure in all ordinary cases 
to agree to the indulgence of such a request as the gentleman 
had just made, and which was entirely natural. But he was 
bound to remember, and respectfully remind the Court that 
this state of things, which places counsel in a somewhat em- 
barrassing position in conducting the defence, is purely and en- 
tirely the act of the prisoner. His counsel will not be respon- 
sible for it; the Court is not responsible for it, but the unfor- 
tunate prisoner is responsible for his own act in dismissing his 
faithful, skillftil, able and zealous counsel on yesterday after- 
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noon. He would simply say that not only were the jurors kept 
away from their families by their delays, but there could not 
be a female in this county who, whether with a good cause 
or not, was not trembling with anxiety and apprehension. 
WTiile their courtesy to the counsel and humanity to the pris- 
oner should have due weight, yet the commonwealth has its 
rights, the community has its rights, the jury have their 
rights, and it was for his Honor to weigh these in opposite 
scales, and determine whether we should not go on and bring 
this case to a close to-night. We had until twelve o'clock to 
do it in. 

Mr. Chilton said their client desired that they should argue 
his case. It was impossible for him to do so now, and he 
could not allow himself to make an attempt at argument on a 
case about which he knew so little. If he were to get up at 
all, it would be for the unworthy purpose of wasting time. 
He had no such design ; but having undertaken this man's 
cause, he very much desired to comply with his wishes. He 
would be the last man in the world to subject the jurors to 
inconvenience unnecessarily, but although the prisoner may 
have been to blame, may have acted foolishly, and may have 
^ had an improper purpose in so doing, still he could not see 
that he should therefore be forced to have his case submitted 
without argument. In a trial for life and death, we should 
not be too precipitate. 

The Court here consulted with the jurors, who expressed 
themselves very anxious to get home. 

His Honor said he was desirous of trying this case precisely 
as he would try another, without any reference at all to outside 
feeling. 

Mr. Hoyt remarked that he was physically incapable of 
speaking to-night, even if fully prepared. He had worked 
very hard last night to get the law points ; until he fell uncon- 
scious from exhaustion and fatigue. For the last five days 
and nights he had only slept ten hours, and it seemed to 
him that justice to the person demanded the allowance of a 
little time in a case so extraordinary in all respects as this. 

The Court suggested that we might have the opening argu- 
met for the prosecution to-night, at any rate. 

Mr. Harding would not like to open the argument now, un- 
less the case was to be finished to-night. He was willing. 
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however, to submit the cajse to the Jury without a single word, 
believing they would do the prisoner justice. The prosecution 
had been met not only on the threshold, but at every step 
with obstructions to the progress of the case. If the case was 
not to be closed to-night, he would like to ask the same indul- 
gence given to the other side, that he might collate the notes 
of the evidence he had taken. 

The Court inquired what length of time the defence would 
require for argument on Monday morning. He could then 
decide whether to grant the request or not. 

After consultation, Mr. Chilton stated that there would be 
only two speeches by himself and Mr. Griswold, not occupying 
more than two hours and a half in all. 

Mr. Hunter again entered an earnest protest against delay. 

The Court replied, '* Then you can go on yourselves." 

Mr. Harding then • commenced the opening argument for 
the Commonwealth, and spoke only for about forty minutes. 
He reviewed the testimony as elicited during the examination, 
and dwelt for some time on the absurdity of the claim or ex- 
pectation of the prisoner — that he should have been treated 
according to the rules of honorable warfare. He seemed to 
have lost sight of the fact that he was in command of a band 
of murderers and thieves, and had forfeited all right to pro- 
tection of any kind. 

The Court then adjourned at 5 o'clock, to meet again at nine 
o'clock Monday morning. 



FIFTH DAT. 



The prisoner was brought in, and the trial proceeded with- 
out delay. 

The court house and its approaches were densely crowded. 

Mr. Griswold, on behalf of the defence, said : — May it please 
your Honor and Gentlemen of the Jury — Since the adjourn- 
ment of the Court on Saturday evening, I have paid such at- 
tention to the case as I reasonably could, and such as will en- 
able me to condense my remarks within the shortest possible 
space, in adcordance with the arrangements mutually entered 
into. I feel as though an hour was, however, a very limited 
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time to discuss the many questions that are intimately con- 
nected with the consideration of this important case. At the 
same time I feel perfectly satisfied that I can do more justice 
to it, wdth the opportunity afforded me by the delay that 
was kindly granted by the Court, than I could possibly have 
done when I was so unprepared for it. Gentlemen, the prisoner 
at the bar is charged with four offences, or rather I may say 
there are four counts charged against him, three of which are 
for distinct offences, one of which is charged in two different 
counts. Counsel for the State did not specify particularly the 
groiuids upon* which he did this. First, however, the defend- 
ant is charged with treason, and is so charged in nearly all 
the forms of treason required bj'^ law. In the second count he 
is charged with conspiring, and is thus indicted with certain 
other persons for conspiring to induce slaves to rebel and 
make insurrection. In the same count he is charged with aid- 
ing and advising slaves to rebel and make insurrection, etc. 
In the third count he is charged with murder — with willful 
and deliberate murder. In the fourth count he stands charg- 
ed, with four other persons, three of whom are charged with 
murder, and the fifth with aiding and abetting, and that there- 
fore they were all guilty of the crime of murder. 

There is one crime preferred here against the prisoner to 
which I will briefly advert, in a manner personal to myself. I 
do not know, although I am a stranger, that it is necessary for 
me to say that I have no sympathy whatever with any man 
who could be guilty of such an offence as is charged here. I 
would not say this but for the fact that I am an utter stranger 
here ; and having made that remark, perhaps it may be proper 
for me to make one more. Allusion was made by witnesses to 
the state of the public feeling prevailing in the North upon 
this subject. A similar allusion was made by the Common- 
wealth's attorney in his remarks, which he submitted to you 
the other day. It is therefore not out of place for me to say^ 
that so far as I know the state of the public sentiment in the 
North, and I think I know something of it, for my business 
and calling bring me into association with all classes of people 
— ^it is, therefore, I say, not inappropriate for me to say that 
there is no sentiment in the North in accordance with that of 
the defendant, or anybody else who may be guilty of the of- 
fences charged in that indictment. There may be those, here 
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and there, who feel that similar scenes to those which lately 
occurred, may from time to time be brought about; but 
whether the result of interference from abroad, or the sponta- 
neous outgushing from within the southern States themselves, 
it is a subject of deep regret that there should be any fear or 
danger of such things. And while they believe that such 
things may happen, they believe it with regret; and it is their 
anxious hope that these feelings which they deem to exist, 
may be removed peacefully and effectually. 

But, gentlemen, I stand here to defend this man as I would 
any other man charged with offences against this State, when 
called upon to do so. I ask you, gentlemen, to take the testi- 
mony in view of the law as given you by the Court, and to weigh 
it carefully and deliberately. I say to you, not in the language 
of the prosecuting attorney, to glide over it, but to investi- 
, gate it clearly, and say whether the offenbes charged against 
the prisoner have been committed by him or not, and whether 
they are sustained by the evidence. I feel considerable em- 
barrassment in coming before a jury to defend a prisoner 
against charges of this kind under circumstances which are 
patent to you all. I know that you have been selected for the 
high duty as men competent to try the issue, and as men of 
su^cient integrity and honesty of purpose to rise above the 
pi-ejudices, the passions and the feelings of every description 
which surround you. But yet, you are in the midst of a com- 
munity which, I am informed since I took part in this trial, is 
greatly excited; and even since I came into this court that 
fact has been brought to your mind* 

The counsel for the prosecution told you, the other day, 
that anxious faces were hanging around the court-house, in- 
voking a verdict of condemnation upon the prisoner. His die* 
tinguished associate told you that not a lady in the county felt 
herself safe while things were in the condition they were now 
in. If this be so, then I say to you that the greater caution is 
required at your hands in giving this question a fair and im- 
partial consideration. I was rejoiced to hear that the universal 
sentiment throughout the country is that the unfortunate man 
should have a fair trial. I was rejoiced to see that sentiment 
echoed throughout the whole State, through your Governor, 
that he should have a fair trial. I have no doubt that it is the 
firm intention of every member of the jury to give him a fair 
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and impartial trial But, geutlemen, what is meant bj a fair 
trial ? It is not that the mere forme of law should be invoked, 
because that is well known, no matter what the evidence may 
be — because, I say, it is well known that these forms are but 
the pathway to the scaffold. I do not mean that the mere 
forms of a fair trial should be observed. Why? Because they 
may be used merely to conceal, for the time being, the gallows 
that looms behincL I do mean that he shall have not only 
the forms of a fair trial, but that every principle of law and 
justice shall be made available and every particle of evidence 
introduced by himself or by the State shall get its fair weight 
and consideration in his behalf. 

A man charged with the grave offences alleged against the 
prisoner, must be convicted only by the clearest and the most 
satis&ctory and conclusive evidence, such as cannot leave a 
reasonable doubt on the mind of any one juror. I propose, 
therefore, gentlemen, briefly to consider the evidence as it 
applies to the law, which I hold should be applicable in this case. 
In doing so, I cannot go into details, but can advert only to 
the evidence generally, asking you, when you retire to your 
room, to inquire whether this, that, or the other circumstance 
has been proved, which is essential to convict the prisoner. My 
first remark has relation* to all the offences charged in the in- 
dictment; and it is set forth upon the record that all those 
offences were committed within the jurisdiction of this Court, 
and within the county of Jefferson, in this State. Now, gentle- 
men, this is a matter to be proven. I have read the notes of 
the evidence, and I can find no proofs whatever upon this point. 
There has been proofs that the offences said to have been 
committed took place at Harper's Ferry, or in the neighbor- 
hood of Harper's Ferry. But where is Harper's Ferry ? The 
Court takes judicial notice of something which it says occurred 
in a certain place within its jurisdiction. But this must be 
proved, and I maintain it has not been proved. 

Therefore I say, that the jury impannelled to try the matter 
set forth in this indictment must have every fact submitted to* 
them proved beyond a doubt. They cannot take, and ought 
not to take, anything on trust. They know nothing, except 
that which is detailed in evidence. Not that every fact es- 
sential must be proved, but those facts must be proved from 
which inferences may legitimately be drawn. I say, therefore, 
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gentlemen, you have no right, from any knowledge yon may 
have obtained elsewhere, to say that these offences, as al- 
leged, have been committed within the limits of the county of 
Jefferson : and I ask that the Court will so direct you. In my 
State, the form is to ask the Court to charge the jury; here, I 
believe, the requisition is to instruct the jury. We demand, 
on behalf of the prisoner, that the jurisdiction be proven. We 
maintain that it is as necessary to do so, as to prove the firing 
of a gun, the seizing of a slave, or the commission of any of 
the acts laid in the indictment. If any of the offences are 
committed elsewhere than within the jurisdiction of this Courts 
then the charges set forth have no existence, upon which this 
prisoner is sought to be convicted. Therefore, I say again, 
that this assumed jurisdiction must be proven. Having stated 
thus much, I will proceed to other points. 

The first offence charged is treason. Here I again raise a 
point without designing to argue it. I state it that it may be 
understood that both myself and the learned counsel with 
whom I am associated agree entirely in our views upon that 
point, leaving it to be discussed at length by him. I allude 
to it now merely to afford the learned counsel, who will close 
the arguments for the State, ample time to reflect upon and 
x^onsider it. The charge laid in the first count is treason. 

^ow, my point ia that no man is guilty of treason, unless 
he be a citizen of the State or Government against which the 
tieafion so alleged has been committed. I state the point, 
and I say to you, gentlemen, if the Court rules, as we claim it 
is honnd to do, that this man is, not a citizen, that consequents 
ly he cannot be guilty of treason against the State. Rebel- 
lion means the throwing off allegiance to some constituted 
authority. But we maintain that this prisoner was not bound 
by any allegiance to this State, and could not, therefore, be 
guilty of rebellion against it But I will pass from this part 
of the subject. Now, with regard to treason, several things 
are said to constitute treason, one of which is levying war 
against the State; and that is one of the charges laid in the 
indictment. But, gentlemen, there is a great difference be- 
tween levying war and resisting authority; and this is a mat- 
ter I particularly wish you to bear in mind. A man may resist 
authority with ever so much violence, and bloodshed may en- 
sue from such resistance, but that is not treason. It may hap« 
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pen, and it does happen, where men congregate together for 
the purpose of perpetrating a crime. They associate for that 
purpose, and they have their rules and regulations, and all the 
elements of an organization, and yet if assailed in the commis- 
sion of crime and they defend themselves to the utmost and 
with great sacrifice to the lives of themselves and their fellow- 
citizens whom they resist, that is resistance, but that is not 
levying war. And how is it here ? These men, it appears, 
assembled at a certain place, as the defendant himself indeed 
admits they did, and from that admission he does not shrink, 
or the purpose of running away with slaves. That is a crime, 
and for that crime he is amenable to the laws of your State, 
and for which you can punish him to the extent of that law. 

The facts, then, are these : For the purpose of carrying out 
his illegal design — the carrying away of slaves from the State 
— he takes temporary possession of the Arsenal and public 
buildings at Harper's Ferry, and while, there attempts were 
made by the citizens, for which I do not blame them, to attack 
them and drive them off It was then, and in resisting these at- 
tempts on the part of the citizens, that this man and those as- 
sociated with him had recourse to arms, and in the conflict 
which ensued, blood was shed and lives were taken. But that 
is not levying war against the Commonwealth of Virginia, al- 
though it was resisting with arms that which was claimed to 
be the lawful authority of Virginia, seeking to arrest these men 
assembled in violation of law. But such things have happened 
frequently. You have heard of the jails of the country being 
broken open by armed bands, and persons confined therein, 
under the shelter and protection of the law, dragged from 
them and executed in defiance of the law. There have been 
instances where men acquitted by a jury of the country of the 
crime alleged against them, have been thus executed, the jail 
broken open and the authority of the sheriff trampled under 
foot; but this was not levying war. 

Besisting with arms the constituted authority of the State 
is not levying war, although murder may arise out of it, 
though not at first contemplated. In violent acts of this kind 
death may ensue in commission of the crime, even when 
bloodshed was not necessarily contemplated by the offenders. 
In many States of the Union we have, as well as here, cases of 
kidnapping, and we have instances of resistance to the author- 
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ity of the law seeking to arrest the person charged, and blood- 
slied has ensued ; but this is not levying war — it is simply 
rcisisting the authority of the law. 

Now let us inquire whether the offences charged in this in- 
dictment are a levying of war, or simply resisting with a high 
hand the constituted authorities of the land. It is said that 
there was an organized government, and that charge is sought 
to be sustained tiy evidence, particularly by a pamphlet that 
has been produced, and which was taken from the person of 
the prisoner. But, gentlemen, it would not necessarily fol- 
low that overthrowing the Commonwealth of Virginia was 
contemplated by anything which appears in that pamphlet 
How many harmless organizations have existed in the world 
at various times, surrounded with all the outside forms and 
machinery of government ! aye, even as harmless things as de- 
bating societies have been so organized, congresses created, re- 
solutions and laws discussed, and any one reading the bulletins 
and reports issued from time to time from these associations 
would say, why here is a miniature government within the 
very limits of our State. No matter what name they may 
take, no matter under what form of organization they are 
boimd together, no matter what ofGces they may create, it is 
not a proof of crime against the State. 

These men named in the indictment have been character- 
ized by the attorney as a marauding, thieving, murderous 
clan ; and surely it is not such people that could subvert a 
government and raise another upon its ruins. Such associa- 
tions as I allude to, have their laws and regulations, and even 
they prescribe death for violation of their laws. But that does 
not contemplate the overthrow of any existing legitimate 
government, but only an association for governing, control- 
ling and directing themselves in their dealings with one 
another, but having no purpose or idea whatever of overthrow- 
ing, usurping or destroying the legitimate government But 
I will remark further, with reference to this matter, that you 
cannot find this man guilty of treason except you have it prov- 
ed incontestably before you that he was associated with others 
for the purpose and with the object of overthrowing and of 
organizing a government, and to subvert the Commonwealth 
of Virginia. 

Now, I say with reference to that book so much relied upon 
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by the prosecution, that if it proves anything it proves that 
the attempt, if any such was designed, was to establish a 
government in opposition to the Government of the United 
States, and not to subvert the Commonwealth of Virginia. 
All the terms used, all the officers to be appointed, have refer- 
ence to a government like the United States. The pamphlet 
does not say what territory this association, or government, is to 
exercise jurisdiction over. Its proposed empire is not defined. 
It has fixed no territorial limits, and, therefore, if it means 
anything at all, it alludes to the government of the whole 
United States in general, and not to this State, or any other 
in particular. But as this book or code of laws has been put 
in evidence, I tell you, gentlemen, that you must not select 
any particular part of it — ^you must take it all as evidence, 
every part of it must be taken, one part as much as another, 
except the prosecution produce evidence satisfactorily con- 
tradicting any portion of it. From the contents of that book 
it is clear that these men did not contemplate tlie overthrow 
of the State government, but simply an amendment or repeal 
of obnoxious laws, or what they deemed to be such. I speak 
of this matter because you are compelled to find that the pri- 
soner was guilty of all those matters contained in the several 
counts. But they have failed in establishing any one of these 
charges. 

The prosecution say that he is guilty of giving aid and com- 
fort to the enemies of the Commonwealth, and that is the only 
specific charge they have made on fact. And how do they at- 
tempt to support it ? Did not the prisoner, they say, actually 
send to the tavern and procure provisions and feed the enemies 
of the Commonwealth ? Did he not feed the slaves, and are 
they not enemies of the State? Was not that act, therefore, 
furnishing aid and comfort to the enemy ? I was surprised 
to hear this part of the subject commented upon. I was sur- 
prised that in that connection, by an association of ideas no 
doubt very ingenious and felicitous if they could be traced 
out, he burst forth into that sublime apostrophe to freedom 
which the prosecuting attorney delivered the other evening in 
tones and actions and language of such surpassing eloquence 
that none who heard him might be told that he had received 
his inspiration in the State which urns the ashes of Patrick 
Henry. And when I remember the cause we are here trying, 
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and the circumstances which surround it, I remember also the 
appeal that that gentleman made to you, presenting a daguerre- 
otj^e to your view of the anxious faces which hung around 
the court, invoking a verdict on the prisoner. But that style 
of appeal was not confined to the prosecuting attorney alone. 
His distinguished associate, gentlemen, presented to you a 
touching picture of dishevelled tresses of frightened beauty, 
enough to excite the feelings and shatter the nerves of any 
one. I can but rejoice, gentlemen, that his stirring tones 
were not echoed from hill top to hill top, from mountain to 
mountain, to excite and spread alarm from one end of the 
State to the other ; but that, on the contrary, they died away 
wathin these walls. 

Gentlemen of the jury, the prisoner is charged with having 
given aid and comfort to the enemies of the State, and in de- 
spair, they are driven to rely upon this charge, for it is the 
only one specifically made. But I will leave this part of the 
case, and proceed. The prisoner is charged with conspiring 
with slaves to rebel and make insurrection. Here, again, we 
are bound to make the same distinction in regard to treason. 
There is a manifest distinction between the eflfort made to run 
away with slaves, or inducing them to run away, and an at- 
tempt to excite them to rebellion and insurrection. Now, what 
is meant by insurrection and rebellion ? It means a rising 
up of slaves against the authority of their masters — ^not a run- 
ning away, although freedom may be the ultimate object. 
But it means a rising up against the masters, against the 
whites, against the State. Insurrection contemplates riot, 
robbery, murder, arson, and all the crimes which follow insur- 
rection, more especially a servile insurrection. Now, what 
are the facts of the case ? I cannot discuss them ; but I will 
ask you, as men disposed to do justice to the State, to sit down 
and inquire among yourselves if any one witness has testified 
of aught showing that Frown or his associates said or did any- 
thing to any one slave to induce him to rise in rebellion ? 

What was it that was really done in this matter? Slaves 
were taken possession of, and for a temporary purpose placed 
in the Arsenal or some of the public buildings at Harper's 
Ferry. But what was the evidence of Col. Washington him- 
self, who testified more on this subject than any other person? 
He says that not a slave seemed to have a heart in the mat- 
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ter. The slaves themselves did nothing. They were taken 
there, and there they quietly remained. The only slave that 
lifted his hand was old Phil, Mr. AUstadt's servant, who, accord- 
ing to my recollection, and at the suggestion of Brown, the 
prisoner, drilled some port-holes in the wall. And let me 
here remark, that the law as regards rebellion is the same as 
regards treason. A man may be engaged in an illegal act ; 
any body of men, any body of slaves may be so engaged, and 
they may resist the lawful authorities sent against them, even 
to the shedding of blood, and yet it is not rebellion nor trea- 
son. Let us suppose that a body of slaves are seeking to 
escape ; they are aided in that attempt by a body of white 
men ; their escape may be effected by white men — ^they are 
pursued by the authorities of the State, their capture is at- 
tempted — they resist, and defend themselves even to the loss 
of life ; yet that does not constitute rebellion — they are amena- 
ble to punishment, but not to the penalty of rebellion. This is 
all I need to say upon this subject. 

The next crime charged against the prisoner is murder. 
Now, there are nine specifications of murder in the first de- 
gree. Five of these come under the head of murder in the 
first degree as premeditated murder, which is punishable with 
death; four others, where death happens without it being the 
original intention of the party to commit murder, but which, 
however, come under the head of first degree, if the party was 
at the time in the commission of some other offence — such as 
rape, arson, robbery or burglary. If a party is engaged in the 
commission of any of these crimes, and death, though not de- 
signed, ensues, then the offender is liable to the penalty of 
death. Now, as regards the death of the citizens at Harper's 
Ferry, when they took place, the prisoner and his men were 
not engaged in the^ commission of any of these offences — such 
as arson, rape, robbery or burglary. If they were there in re- 
sistance to the authority of the laws of Virginia — ^if, while re- 
sisting that authority these deaths ensued, was there that 
premeditated malice aforethought which the law requires to 
make a man guilty of murder ? There was one death ensued 
in the early part of the first night at Harper's Ferry, but how 
it happened no one knows — ^whether by accident or not. Nor 
can it be known, whether he was accidentally shot by one of 
Brown's party or by one of the citizens themselves. The night 
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was dark, and his death might have been accidental or other- 
wise; but now none can tell. I can only say as my client 
says to me on this subject : " Why should we shoot a negro ? 
— that was not our object." And so I say. 

Gentlemen, you cannot believe for one moment — ^you do not 
believe; the evidence will not allow you to believe; the law 
will not allow you to believe — ^that there was any mahce or 
deliberate intention to shoot that negro, if he was shot by 
Brown's party at all ; and, therefore, gentlemen, I shall pass 
that charge by without further comment. Should I be asked 
why this man should not be brought within the jurisdiction 
of the Commonwealth of Virginia so as to punish him — was 
he to go unquit by justice for his oflfences ?-r-my answer 
would at once be: No, gentlemen, not for one moment All 
I ask of you is that he be charged and convicted according to 
your own laws. This Commonweath of Virginia has made 
laws to protect her citizens — has made laws which hedge them 
round and protect them on every side. She has within the 
borders of her population made such laws as she deems all- 
sufficient for the protection of that species of property which 
some, -perhaps, would wish to deprive her citizens of But 
whatever may be done hereafter; whatever may be considered 
necessary for the protection of life and property in time to 
come, it is the boast of our institutions that no man can be 
punished beyond what the law allows. If the punishment 
is not severe enough ; if it is not ample enough, broad enough, 
will the law rest until it is properly remedied ? The law can 
be made and altered from time to time, so as to meet every 
emergency of the State. If, then, your rights, your interests, 
your property, your lives are not sufficiently protected, there 
is a power is this grand old Commonwealth sufficient to pro- 
tect them at all times. We, however, have no post /ado law. 
We punish no man but by virtue of the law as it exists at 
the time the alleged offence was committed. The prisoner at 
the bar is amenable to your laws. None can deny that 
Frame your indictment against him to-day, charging him 
with enticing away your slaves, with interfering with that 
species of property, and his confessions are as thick as the 
leaves upon your forest trees that he was among you for that 
purpose. Frame your indictment, and the moment it is read 
he will plead guilty to it and submit to the penalty of his 
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crime -without a murmur. But contemplating nothing more, 
dreaming of nothing more, he asks that the segis of your laws 
may be thrown aroimd him ; not that he flinches from his fate, 
whatever that may be, but that he may not be stigmatized 
with ^uilt of crimes which he never Contemplated, and which 
he believes in his heart he never committed. Of course as 
the law has been violated it must be vindicated — ^that I under- 
stand, and so does he. It is not true that public feeling and 
sentiment demand his immolation. It is not true that the 
public safety requires that he should be punished contrary to 
law. I speak thus in vindication of your own laws. I desire 
to preserve them unsullied and imstained, and that they be not 
perverted or distorted to suit this case, and to do a wrong in- 
stead of being applied to the punishment of what is wrong. I 
cannot shut my eyes to the fact that the statute and the law 
will not justify this man's conviction on the charges laid 
down in the indictment. 

And why should this wrong be attempted ? It is not true 
that there is any danger from the popular feeling. It is not 
true that there is danger to the State, either from within or 
without Think of it, gentlemen, calmly and dispassionately. 
Here st^ndB a man of whom you know something. He is a 
man of indomitable will, of sleepless energy of purpose, pos- 
sessed of a spirit of perseverance that turns back from no dif- 
ficulty, and endowed with a constitution that will endure and 
overcome everything. He, with all these qualities fitting 
him for such an enterprise, was engaged for months and 
months prosecuting it, and how did he succeed ? Despite of 
all his efforts, despite those energies of mind and bodj' which 
he threw into the work, and that unbending will of his which 
never faltered nor slept, he was able throughout the length 
and breadth of the United States to gather round his stand- 
ard some twenty-one men, both black and white. Can it be 
supposed, gentlemen, for a moment, that there is fear to be 
apprehended from such a man, who, in the zenith of his 
power, when he had a name in history, and when something 
might be hoped for the cause in which he was engaged, 
could only, throughout the whole country, raise twenty-one 
men? 

Is it to be supposed for a moment, I ask, now, when he is 
struck down to 'the earth, his few followers scattered or de- 
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Btroyed — ^now, when the fact is known that the South ie 
alarmed and armed in every direction ready to repel any en- 
terprise of this kind, anything is to be feared ? No, gentle- 
men, there is not the remotest danger of your ever again wit- 
nessing in your State anything akin to that which lately 
occurred. I do not know whether it is necessary for me to 
make these remarks. I know it is the duty of the jury to be 
blind to everything that bears not upon the case. Justice is 
represented as blind, seeing nothing, but dealing only with the 
facts which relate to the case. I believe you will take this 
case and deal with it fairly, and dispose of it under the ruling 
of the Court. We heard during the progress of this investi- 
gation, reference made to the conduct of some parties who 
took an active part in the late events at Hai-per's Ferry. But, 
gentlemen, the courage spoken of was physical courage, that 
courage which would induce men, whenever necessary, to 
face danger, no mattei from what quarter it might come or m 
whatever form it might present itself. This courage com- 
mends itself to your highest regard. This is physical cour- 
age. 

But there is another sort of courage which soars far above 
that which is mere physical It is moral courage. It is a 
courage which will enable the true man, who is blessed 
with it, to raise himself above the influence of prejudice, self- 
interest, or popular excitement It is a courage that with- 
stands all temptations, and fearlessly rises above the petty 
considerations which influence more ignoble minds. It stands 
unflinchingly to meet the seething waves of popular excite- 
ment of commotion, and will not be turned aside from that 
which is^huraane and truthful. Now, gentlemen, if there be 
anything of this kind in your hearts — if you suppose there is 
anything more required than simple justice to be meted out 
to this unfortunate man — ^you have this day an opportunity of 
exhibiting that true moral courage of which I have spoken ; 
and through the longest day you have to live you will value 
nothing more precious than the remembrance of the fact that 
you acted rightlj'', and justly, and mercifully in the day of 
danger. 

You, gentlemen, have this day a great opportunity of evinc- 
ing true moral courage by dealing with this* case as I have 
feebly pointed out, if you can do so justly, and preserving your 
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oaths intact. Whatever you do, preserve your honor untar- 
nished ; preserve also the integrity and reputation of the Com- 
mon^veaith, so long renowned for her justice, for truth and for 
chivalry unstained. I feel, gentlemen, that I have not done 
justice to the case : but I have said what I desired to say, sit- 
uated as 1 am, closing simply with these remarks, which I 
make on behalf of my client, and at his request, that he has 
not a particle of exception to take to the testimony of the wit- 
nesses examined during the triad. He deems it only a wonder 
amid the. excitement of these scenes, that the truth, as he de- 
clares it \o be, should be so fully developed. He believerf that 
the desire of one and all of the witnesses was to do him ample 
justice ; that whenever they could speak in commendation of 
his (Brown's) humanity, in the means he had taken to spare 
the effusion of blood, and to preserve from harm his prisoners, 
they came cheerfully forward to do it. He desires also, as the 
least he can do, to express his grateful thanks to Captain 
Simms, who voluntarily came forward from another State, 
because, as he said, h^ wished to see justice done to a brave 
old man. Gentlemen, with these remarks I submit the case, 
as far as I am concerned, into your hands. 

Mr. Chilton spoke of the embarrassment with which he un- 
dertook the case. He intended to do his duty faithfully, and 
had come to deal with the prisoner not as Captain, Brown, 
leader of this foray, but simply as a prisoner under the charge 
of violating the law. If that law did not warrant a convic- 
tion, he should endeavor to make that appear to the jury. 
Still he would say that he had no sympathy with the prisoner. 
His birth and residence, until within a few years, had been in 
Virginia, in connection with the institution of slavery. Al- 
though now a resident of the District of Columbia, he had 
returned to his native State to spend the remainder of his 
days, and mingle his dust with her soil. No other motive 
operated on him than a disinterested one to do his duty faith- 
fully. He regretted the excitement respecting the case, but 
was glad to hear the judge say on Saturday that he desired to 
try this case precisely like others. He desired, and the whole 
Statue, and the w:hole South desired, that the trial should be 
fair, and it had been fair. Circumstances had interrupted its 
progress. 

Counsel were here without proper preparation, but indul- 
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gence had been granted, and they made no complaint. They 
should do the best they could under the circumstances, and 
could not complain of the excitement It was natural He 
hoped it would not interfere with the course of justice, or cast 
a stain upon the bar of the State. The jury had sworn they 
were unbiased, and he presumed they would firmly discharge 
their oaths in bringing in a verdict. He could not understand, 
from the opening of the prosecution, on what grounds these 
charges against the prisoner were attempted to be sustained. 
The Commonwealth attorney indulged in a strain of abuse of 
the prisoner, and pronounced sentence on him without wait- 
ing the verdict of the jury, thus usurping the place of the 
judge. There were three diatiziGt charges. The first was of 
treason. This was an oflTence at common law. The word is 
derived from a French word, signifying betrayal. Treason 
means betrayal of trust or confidence, the violation of fidelity 
or allegiance to the Commonwealth. He maintained that 
treason could not be committed against a Commonwealth ex- 
cept by a citizen thereof. 

In the present case, the whole proof shows that this pris- 
oner is not a citizen of Virginia, and he therefore cannot be 
found guilty of treason. The indictment charges the prisoners 
with committing every act composing treason. They are 
charged with levjdng war against the State, and exciting 
slaves to insurrection ; but there was no proof that they com- 
mitted these acts charged — no proof that they resisted any 
process issued against them as violators of authority of the 
Commonwealth. They were rather guilty of resisting Colonel 
Lee, which was resistance to the Federal Government, and 
not to the Commonwealth. He had read carefully the pre- 
pared Provisional Constitution, and regarded it as ridiculous 
nonsense — a wild, chimerical production. It could only be 
produced by men of unsound minds. It defines no territory 
over which it is intended to operate, and says that we, that is 
the signers of the document, not all citizens of the United 
States, do establish the following Provisional Government 
What is it ? It is an association or copartnership ; they are to 
own property in common and regulate its tenures; it did not 
contemplate a Government, but merely a voluntary association 
,to abolish slavery ; did not even undertake to levy taxes, which 
is essential to any Government. It does not appear that this 
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association wa^to be established in Virginia, or where it was 
to go into effect This was not treason. Is it the adoption 
of a Constitution or establishment of a Government? By no' 
means. Those parties had a mere imaginary Government to 
govern themselves, and nobody else, just like governing a 
military company or a debating society. Even if they intended 
to set up a government over the other, they did not do it. 

There was a principle that every piece of evidence was to 
be construed most favorably to the accused, who should have 
the benefit of every doubt In considering the evidence they 
must consider the whole of it — ^they must take the declara- 
tions of the prisoner in his own favor as well as against him- 
self. Now look at the 46th Article of this Provisional Consti- 
tution, which expressly declares that the foregoing articles 
shall not be construed to encourage the overthrow of any State 
Government or General Government, and lead to a dissolution 
of the Union, but simply as amendment and repeal. This was 
on evidence before the jury, being submitted by the prosecu- 
tion. Again the prisoner is charged with conspiring with 
slaves to make an insurrection. No proofs show that the 
slaves entered into a conspiracy, and unless that was the case 
there was no conspiracy. One party cannot conspire alone. 
Each charge is to be considered alone by the jury. If they 
believe the evidence, it does not warrant the conviction of 
treason, and they must consider the charge of conspiracy just 
as if no charge of treason had been made. 

One count in the indictment was not to be brought in to aid 
another. He considered the prisoner had a right to be tried on 
one charge at a time, and entirely disconnected with any 
other. The Court had, however, overruled the motion on 
Saturday, and hence the importance of making this point clear 
to the jury, so that they might not confuse the various offen- 
ces, and the evidence relating to each. Next as to murder. It 
was a very singular way of making an indictment. Five prison- 
ers are charged with the murder of four men. That they 
might have jointly done it he could understand ; but that they 
could severally have done it, he declared it was almost impos- 
sible for the prisoner to make a defence against such a charge. 
It was too loose and vague. By the laws of Virginia there 
was but one specific murder punishable as capital, and that^ 
was deliberate, premeditated murder. The prosecution charged 
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the prisoner with murder in the first degree, but he argued 
that the evidence in this case did not sustain the charge. 
The prisoner's conduct in the engine-house showed no malice, 
according to the tefetimony of Col. Washington and Mr. 
AUstadt 

However ridiculous his project, which it would seem could 
never have entered the mind of a sane man, he might still have 
believed he could carry out that project without bloodshed. 
At any rate, no sane man could suppose he expected, with 
a mere handful of men, to accomplish his object by force, 
and it is but fair to take his declarations, especially when com- 
pared with his acts, that he intended to shed no blood, except 
in self-defence, unless you should believe, beyond the slight- 
est doubt, that those declarations were untrue, and that the 
prisoner was actuated by malice in taking the lives of those 
who never did him harm, and against whom no cause for mal- 
ice existed. As to Hayward, there was no proof as to how 
he met his death, or who killed him, or for what cause; and as 
his colleague hcwi remarked, the prisoner had no motive to kill 
negroes. The subsequent contest resulted in the loss of life, 
but the prisoner endeavored to avoid that conflict for the pur- 
pose of saving life, and therefore could not have been actu- 
ated by malice, which is necessary to constitute murder in the 
first degree. 

Even if the prisoner were guilty of murder in the second de- 
gree, or manslaughter, yet neither was a capital crime, and not 
the crime charged in the indictment. He did not know- but 
that Brown was justified in returning the fire when fired upon 
under the circumstances. It was a sort of self-defence, and 
very probably, had a little more time been allowed, those men 
could have been taken into custody without loss of life. He 
charged the jury to look on this case, as far as the law would 
allow, with an eye favorable to the prisoner; and when their 
verdict should be returned, he trusted that every man in the 
community would acquiesce in it. Unless the majesty of the 
law were supported, dissolution of the Union must soon ensue, 
with all the evils which must necessarily follow in its train. 

Mr. Hunter closed the argument for the prosecution. He 
said he proposed to argue this case precisely like any other. 
He had hoped the counsel for the defence would have omitted 
to interpolate any outside matters, and, to a great extent, he 
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had been gratified. One remark lie would allude to in the 
opening speech of the defeiice this looming, where he had 
been represented as having drawn the picture of the dishev- 
elled locks of an alarmed beauty. His friend had done him 
some injustice, in attributing to him a design of exciting alarm, 
or disturbing the minds of the people unnecessarily. He had 
endeavorded to march straight forward, with the sole purpose 
of discharging his duty, in procuring the attainment of justice 
in respect to the prisoners. He would commend to Mr. Gris- 
wold the testimony he had borne at the opening of the Court, 
that not only have tlie forms of a fair trial been extended to 
the prisoner, but the substance also ; that, iii the midst of all 
temptations to the contrary, in the midst of all the solid 
reasons that have been urged why a different course — I do not 
mean an irregular course — a different legal and constitutional 
course by the Governor of Virginia, might have been pursued 
by declaring martial law and administering drum-head justice. 
TTiat the Chief Magistrate has taken high conservative ground, 
we, as Virginians, are justly proud of, and that we did not force 
this thing beyond what prudence requires of us, and that in re- 
gard to the power and patriotism of the Commonwealth of Vir- 
ginia we are sufficient for it, come when it may, and in what- 
ever form. 

He proceeded to remove the objections founded on the idea 
that might have been made as to the power of this Court to try 
a case where the offence was committed. It was hardly neces- 
sary to show that it was within the county of Jefferson, and 
within the jurisdiction of this Court. There was a law in Vir- 
ginia making the Potomac River the boundary between Mary- 
land and Virginia, and giving either State power, by a solemn 
compact, to execute a criminal process to the further bank. 
These matters, which are contained in the Code of Virginia, it 
was unnecessary to prove by witnesses. The jury could read 
the Code for themselves. Another law defined the limits of 
Jefferson County, showing that it embraced the locality where 
these events occurred, and giving jurisdiction to this Court. 
It was hinted in a preliminary stage of the proceedings, and 
an attempt was made to argue, that the United States held an 
exclusive jurisdiction over the Armory grounds, but no stress 
was now laid on that point, because not one murder out of the 
four lives taken was committed on the Armory groimds. Mr. 



114 BEMAKKABLE TRIALS. 

Hunter then took up the argument of treason, which he under- 
stood to be that none but an attache of the Commonwealth can 
commit treason against it. It is limited to no parties — ^it does 
not require that the oflfender should be a citizen according to 
our system of government, and the complicated machinery of 
Federal and State governments, under which we live. In some 
respects, we are unfortunately bound to recognize as citizens 
of Virginia those who have proven themselves within our bor- 
ders, as in this case, and without them, as in others, our dead-' 
liest enemies. The Constitution of the United States provides 
that citizens of each State shall be entitled to all the immuni- 
ties of citizens of the several States. Brown came here with 
the immunities given by the Constitution. He did not come 
divested of the responsibilities belonging to those immunities. 
Let the word treason mean breach of trust, and did he not be- 
tray that trust with which, as a citizen, he is invested when 
within our borders ? By the Federal Constitution, he was a 
citizen when he was here, and did that bond of Union — ^which 
may ultimately prove a bad bond to us in the South — allow him 
to come into the bosom of the Commonwealth, with the deadly 
purpose of applying the torch to our buildings and shedding 
the blood of our citizens ? Again, our Code defines who are 
citizens of Virginia, as all those white persons born in any 
other State of this Union who may become residents here. 
The e^adence in this case shows, without a shadow of a ques- 
tion, that when this man came to Virginia and planted his 
feet on Harper's Ferry, he came there to reside and hold the 
place permanently. It is true that he occupied a farm four 
or five miles off, in Maryland, a short time since, but not for 
the legitimate purpose of establishing his domicile there. It 
was for the nefarious purpose of rallying forces into this Com- 
monwealth, and establishing himself at Harper's Ferry as a 
starting point for a new Government. Whatever it was, 
whether tragical, or farcical and ridiculous, as his counsel has 
presented it, his conduct showed, if his declarations were in- 
sufficient, that it was not alone for the purpose of carrying off 
slaves that he came there. His Provisional Government was a 
real thing, and no debating society, as his counsel would have 
us believe, and in holding office under it, and exercising its 
functfons, he was clearly guilty of treason. The 46th section 
has been referred to, as showing it was not treasonable, but he 
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supposed that that meant that the new government was to be 
a union* of separate States like the present, with the difference 
that all were to be free States. The -^hole document must be 
taken together. The property of slaveholders was to be con- 
fiscated all over the South, and anj man found in arms was to 
be shot down. Their conduct at Harper's Ferry looked like in- 
sanity, but there was too much method in Bro^vm's madness. 
His purposes were too well matured, and he and Jiis party de- 
clared there were thousands in the North ready to join them. 
While the jury are to take the whole declaration, the law books 
expressly declare they may reject, if they see good cause to 
do so, that which would extenuate the guilt of the prisoner. 
They are bound to consider it ; that is all. As to conspiracy 
with the slaves to rebel, the law says the prisoners are equailly 
guilty, whether insurrection is made or not. Advice may be 
given by actions as well as words. When you put pikes in the 
hands of slaves, and have their masters captive, that is advice 
to slaves to rebel, and punishable with death. The law does 
not require positive evidence, but only enough to remove ev- 
ery reasonable doiibt as to the guilt of the party. Sometimes 
circumstantial evidence is the strongest kind, for witnesses 
may perjure themselves or be mistaken. The defence say we 
don't know who killed the negro Haywaxd; that Brown did not 
do it because there was no object, but that it was dark, and the 
supposition is that Hay ward was killed by mistake. They say 
Brown shot no unarmed men, but Beckham was killed when 
unarmed, and, therefore, he thought the whole case had been 
proved by the mass of argument. With regard to malice, the 
law was, that if the party perpetrating a felony, undesignedly 
takes life, it is a conclusive proof of malice. If Brown was 
only intending to steal negroes, and in doing so took life, it 
was murder with malice prepense. So the law expressly lays 
down, that killing committed in resisting officers attempting 
to quell a riot, or arrest the perpetrator of & criminal offiBuce, 
is murder in the first degree. Then what need of all this delay 
— ^the proof that Brown treated all his prisoners with lenity, 
and did not warn to shed blood ? Brown was not a madman, 
to shed blood wten he knew the penalty for so doing was his 
own life. In the opening he had sense enough to know better 
than that, but he wanted the citizens of Virginia calmly to hold 
arms and let him usurp the government, manumit our slaves, 
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confiscate the property of slaveholders, and without drawing 
a trigger or shedding blood, permit him to take possessiou 
of the Commonwealth and tnake it another HaytL Such an 
idea is too abhorrent to pursue. So too, the idea that Brown 
shed blood only in self-defence was too absurd to require ar- 
gument He glories in coming here to violate our laws, and 
says, he had counted the cost, and knew what he was about 
and was ready to abide the consequences. That proves malice. 
Thus, admitting everything charged, he knew his life was for- 
feited if he failed. Then, is not the case made out beyond all 
reasonable doubt, even beyond any unreasonable doubt in- 
dulged in by the wildest fanatic ? We therefore ask his con- 
viction, to vindicate the majesty of the law. While we have pa- 
tiently borne delays, as well here as outside in the community, 
in preservation of the character of Virginia, that plumes itself 
on its moral character, as well as physical, and on its loyalty, 
and its devotion to truth and right, we ask you to discard 
everything else, and render your verdict as yoa are sworn to 
do. As the administrators of civil jurisdiction, we ask no more 
than it is your duty to do — no less. Justice is the centre upon 
which the Deity sits. There is another column which repre- 
sents its mercy. You have nothing to do with that. It standr^ 
firmly on the column of justice.' Administer it according to 
your law — acquit the prisoner if you can — ^but if justice re- 
quires you by your verdict to take his life, st&nd by that col- 
umn uprightly, but strongly, and let retributive justice, if he 
is guiltj'', send him before that Maker who will settle the ques- 
tum forever and ever. 

Mr. Hunter closed at 1} o'clock. 

During most of the argument to-day, Brown lay on hif^ 
back, with his eyes closed. 

Mr. Chilton asked the Court to instruct tlie jury, if they be- 
lieved the prisoner was not a citizen of Virginia, but (^f 
another State, that they cannot convict on £ count of treason. 

The Court declined, saying the Constitution did not give 
rignts and immunities alone, but also imposed responsibilities* 

Mr. Chilton fiuiked another instruction, to the effect that thd 
jury must be satisfied that the place wheie the offence waa 
committed was within the boundaries of Jefferson countji 
which the Court granted. 

When Mr. Hunter closed his peroration to the jury, with 
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out farther remark, at an intimation from the judge they im- 
mediately withdrew to consider their verdict. After an 
absence of three-quarters of an hour (during which the Court 
took a recess) they returned into court with a verdict At 
this moment the crowd filled all the space from the couch in- 
side the bar, around the prisoner, beyond the railing in the 
body of the court, out through the wide hall and beyond the 
doors. There stood the anxious but perfectly silent and at- 
tentive populace, stretching head and neck to witness the 
closing scene of Old Brown's trial. It was terrible to look 
upon such a crowd of human faces, moved and agitated with 
but one dreadful expectajicy — ^to let the eyes rest for a mo- 
ment upon the only calm and unruffled countenance there, and 
to think that he alone of all present was the doomed one, above 
whose head hung the sword of fate. But there he stood, a 
man of indomitable will and iron nerve, all collected and un- 
moved, even while the verdict that consigned him to an igno- 
minious doom was pronounced upon him. After recapitu- 
lating his offences set forth in the indictment, the Clerk of the 
Court said: 

Gentlemen of the jury, what say you, is the prisoner at the 
bar, John Brown, guilty or not guilty ? 

Foreman — Guilty. 

Clerk — Guilty of treason, and conspiring and advising with 
slaves and others to rebel, and murder in the first de- 
gree? 

Foreman — ^Yes. 

Not the slightest sound was heard in the vast crowd as this 
verdict was thus returned and read. Not the slightest ex- 
pression of elation or triumph was uttered from the hundreds 
present, who, a moment before, outside the court, joined in 
heaping threats and imprecations on his head; nor was this 
strange silence interrupted during the whole of the time oc- 
cupied by the forms of the Court Old Brown himself said 
not even a word, but, as on any previous day, turned to adjust 
his pallet, and then composedly stretched himself upon it. 

Mr. Chilton moved an arrest of judgment, both on account 
of errors in the indictment and errors in the verdict. The ob- 
jection in regard to the indictment has already been stated 
The prisoner has been tried for an offence not appearing on 
the record of the Grand Jury — ^the verdict was not on each 
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count separately, but was a general verdict on the whole in- 
dictment. 

Counsel on both sides being too much exhausted to go on, 
the motion was ordered to stand over until the next day, and 
Brown was again removed unsentenced to prison. 

A jury to try Coppie, who was now brought into court, was 
subsequently sworn. 

The Court, in consideration of Stephens' wounds, allowed 
his case to stand over, but nothing further was done, and the 
Court adjourned. 



SIXTH day; speech and sentence of brown. 

The Court gave his decision on the motion for an arrest of 
judgment, overruling the objections made. In the objection 
that treason cannot be committed against a State, he ruled 
that wherever allegiance is due, treason may be committed. 
Most of the States have passed laws against treason. The ob- 
jections as to the form of the verdict rendered^ the Court also 
regarded as insufficient. 

The Clerk then asked Mr. Brown whether he had anything 
to say why sentence should not be pronounced upon him. 

Mr. Brown immediately rose, and in a clear, distinct voice, 
said: 

" I have, may it please the Court, a few words to say. In 
the first place, 1 deny everything but what I have all along 
admitted, of a design on my part to free slaves. I intended 
certainly to have made a clean thing of that matter, as I did 
lafit winter when I went into Missouri, and there took slaves 
without the snapping of a gun on either side, moving them 
through the country, and finally leaving them in Canada. I 
designed to have done the same thing again on a larger scale. 
That was all I intended to do. I never did intend murder or 
treason, or the destruction of property, or to excite or incite 
the slaves to rebellion, or to make insurrection. I have 
another objection, and that is that it is unjust that I should 
suflFer such a penalty. Had I interfered in the manner which 
I admit, and which I admit has been fairly proved — for I ad- 
mire the truthfulness and candor of the greater portion of the 
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mtnesses who have testified in this case — had I so interfered 
in behalf of any of the rich, the powerful, the intelligent, the 
so-called great, or in behalf of any of their friends, either 
&ther, mother, brother, sister, wife, or children, or any of that 
class, and suflFered and sacrificed what I have in this interfer- 
ence, it would have been all right, and every man in this 
court would have deemed it an 6tct worthy of reward rather 
than punishment. This Court acknowledges, to©, as I suppose, 
the validity of the law of God. I see a book kissed, which 
I suppose to be the Bible, or at least the New Testament, 
which tea<;hes me that all things whatsoever I would that men 
should do to me, I should do even so to them. It teaches me fur- 
ther to remember them that are in bonds, as bound with them. 
I endeavored to act up to that instruction. I say I am yet 
too young to understand that God is any respecter of persons. 
I believe that to have interfered as I have done, as I have al- 
ways freely admitted I have done in behalf of His despised poor, 
is no wrong, but right. Now, if it is deemed necessary that I 
should forfeit my life for the furthertince of the ends of justice, 
and mingle my blood further with the blood of my children 
and with the blood of millions in this slave country whose 
rights are .disregarded by wicked, cruel, and unjust enact- 
ments, I say let it be done. 

" Let me say one word further. I feel entirely satisfied with 
the treatment I have received on my trial. Considering all 
the circumstances, it has been more generous than I expected. 
But I feel no* consciousness of guilt. . I have stated from the 
first what was my intention, and what was not. I never had 
any design against the liberty of any person, nor any disposi- 
tion to commit treason or excite slaves to rebel or make any 
general insurrection. I never encouraged any man to do so, 
but always discouraged any idea of that kind. Let me say 
also in regard to the statements made by some of those who 
were connected with me, I fear it has been stated by some of 
them that I have induced them to join me ; but the contrary 
is true. I do not say this to injure them, but as regretting 
their weakness. Not one but joined of his own accord, and 
the greater part at their own expense. A number of them I 
never saw, and never had a word of conversation with till the 
day they came to me, and that was for the purpose I have 
stated. Now, I am done." 
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While Mr. Brown was speaking, perfect quiet prevailed, 
and when he had finished the Judge proceeded to pronounce 
sentence upon him. After a few primary remarks, he said 
that no reasonable doubt could exist of the guilt of the pri- 
soner, and sentenced him to be hung in public, ou Friday, the 
2d of December next. 

Mr. Brown received his sentence with composure. 

The only demonstration made was by the clapping of the 
hands of one man in the crowd, who is not a resident of Jef- 
ferson county. This was promptly suppressed, and much re- 
gret is expressed by the citizens at its occurrence. 

The Court then adjourned. 



THE EXECXTTION. 



At eleven o'clock on Friday, Dec. 2d, John Brown was 
brought out of the jail, accompanied by Sheriff Campbell and 
assistants, and Capt Avis, the jailer. 

SheriflF Campbell bid the prisoner farewell in his cell, the 
latter returning thanks for the sheriff's kindness, and speak- 
ing of Capt. Pate as a brave man. 

The prisoner was then taken to the cell of Copland and Green; 
he told them to stand up like men and not betray their friends; 
he then handed them a quarter each, saying he had no more 
use for money, and bid them adieu. He then visited Cook 
and Coppie, who were chained together, and remarked to Cook. 
" You have made false statements." Cook asked, *' What do 
you mean?" Brown answered, " Why, by stating that 1 sent 
you to Harper's Ferry." Cook replied, '* Did you not tell me 
in Pittsburg to come to Harper's Ferry and see if Forbes had 
made any disclosures?" Brown: ''No, sir; you know I pro- 
tested against your coming." Cook replied, '* Capt. Brown, 
we remember differently," at the same time dropping his 
head. 

Brown then turned to Coppie, and said, "Coppie, you also 
made false statements, but I am glad to hear you have con- 
tradicted them. Stand up like a man." He also handed him 
a quarter. He shook both by the hand, and they parted. 

The prisoner was then taken to Stephens* cell, and they 
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kindly interchanged greetingB. Stephens said, "Good-bye, 
Captain, I know you are going to a better land." Brown re- 
plied, " I know I am." Brown told him to bear up and not 
betray his friends, giving him a quarter. 

The prisoner then told the sheriff he was ready ; his arms 
were pinioned, and with & black slouch hat on, and the same 
clothes he wore during the trial, he proceeded to the door, ap- 
parently calm and cheerful. 

He did not visit Hazlitt, as he has always persisted in deny- 
ing any knowledge of him. On his way to the scaffold Mr. 
Saddler, an undertaker, who was in the wagon with him, re- 
marked, '* Capt. Brown, you are a game man." He answered, 
"Yes, I was so trained up; it was one of the lessons of my 
mother — ^but it is hard to part from friends, though newly 
made." He then remarked, ''This is a beautiful country; I 
never had the pleasure of seeing it before." 

As he came out the six companies of infantry and one troop 
of horse, with General Taliaferro and his entire staff, were de- 
ploying in front of the jail, whilst an open wagon with a pine 
box, in which was a fine oak cofiin, was waiting for him. 

Brown looked around, and spoke to several persons he re- 
cognized, and, walking down the steps, took a seat on the 
coffin box along with the jailer. Avis. He looked with in- 
terest on the fine military display, but made no remarks. . The 
Wagon moved off, flanked by two files of riflemen in close 
order. On reaching the firtd, the military had already full 
possession. Pickets were established; and the citizens kept 
back, at the point of the bayonet, from taking any position 
but that assigned them. 

Brown was accompanied by no ministers, he desiring no 
religious services either in the jail or on the scaffold. 

On reaching the field where the gallows was erected, the 
prisoner said, **Why are none but military allowed in the in- 
closure ? I am sorry citizens have been kept out." On reach- 
ing the gallows he observed Mr. Hunter and Mayor Green 
standing near, to whom he said, " Gentlemen, good-bye," his 
voice not faltering. 

The prisoner walked up the steps firmly, and was the first 
man on the gallows. Avis and Sheriff Campbell stood by his 
side, and after shaking hands, and bidding an affectionate adieu, 
he thanked them for their kindness. When the cap was put 
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over his face, and the rope around his neck, Avis asked him 
to step forward on the trap. He replied, ** You must lead me, 
I cannot see." The rope was adjusted, and the military order 
given, " -Not ready yet." The soldiers marched, and counter- 
marched, and took position as if an enemy were in sight, and 
were thus occupied for nearly ten minutes, the prisoner 
standing all the time. Avis inquired if he was not tired. 
Brown said **No. not tired; but don't keep me waiting longer 
than is necessary." 

While on the scaffold. Sheriff Campbell asked him if he 
would take a handkerchief in his hand to drop as a signal when 
he was ready. He replied, "No, I do not want it — ^but do not 
detain me any longer than is absolutely necessary." 

He was swung off at fifteen minutes past eleven. A slight 
grasping of the hands and twitching of the muscles were 
seen, and then all was quiet. 

The body was several times examined, and the pulse did not 
cease until thirty-five minutes had passed. The body was 
then cut down, placed in a coflSn and conveyed under military 
escort to the depot, where it was put in a car to be carried to 
the ferry by a special train at four o'clock. 

All the arrangements were carried out with precision and 
military strictness. 

The body of Brown arrived by the special train, and was 
taken on by Mrs. Brown and fiiends, by express direct to 
Albany. ^ 

Mrs. Brown spoke in i^e highest terms of the great kind- 
ness shown her by the citizens and authorities of the State. 
She was, of course, in great distress. She most favorably im- 
pressed all who met her, as a woman of fine feeling and 
of great affection for her husband. 

Brown executed an instrument empowering Sheriff Camp- 
bell to administer on all property of his in the State, with 
directions to pay over the proceeds of the sale of the weapons, 
if recovered, to his widow and children. 
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A MOORISH EXECUTION. 



The American Consul at Tangier, G. V. Brown, Esq., fur- 
nishes the following second-hand description of an execution 
which took place without the walls of Tangier some years 
since. Capital punishment, he says, is rare in that country, 
only three instances having occurred in fifteen years, and the 
Moors are not allowed to witness them. The victims on this 
occasion were two young men, accused of having been enga- 
ged in contraband trade in oxen with Spanish infidels. One 
was a tall, handsome young man, who had been engaged by a 
Frank as a gardener. At the spot where the execution took 
place grew a bunch of beautiful white lilies. 

** Here, where we now stand, was then a Jewish slaughter 
ground, and this (touching with the muzzle of his gun the 
group of lilies to which I have referred) had been selected as 
the spot for the execution. Here was found a depraved-look- 
ing Moor, dressed as a butcher, holding in his hand a small 
knife about half a foot in length. He was a stranger, and 
had been hired to act on the occasion; for the Mohammedan 
butchers of Tangier, who are the persons constrained to per- 
form such service when a regular executioner cannot be 
found, had taken refuge in the sanctuary of Mesmoody; and 
had it not been for this person offering his services, the author- 
ities would have been much perplexed to obey the mandate 
of the Sultan. 

'• A morbid curiosity chained me to the spot, although I 
foresaw I should have to witness a scene of horror. Some 
wrangling now ensued between the Kaid's soldiers and the ex- 
ecutioner as to the reward the latter was to receive for decap- 
itating the poor wretches, who, all the time, were standing by, 
compelled to listen to this bartering for their blood. The 
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butcher insisted that four dollars had been oflFered him for one 
head alone, and contended for a like amount for the other. The 
Kaid unwillingly yielded the point, and immediately the first 
victim, who was already half dead with terror, was thrown 
down on the ground by the executioner, who kneeling on his 
breast, put the knife to his throat I turned away — a violent 
struggle ensued, and I heard the executioner say, ' Give me 
another knife — mine won't cut' I looked around; the wretch- 
ed man was laying with his throat half cut, his breast heav- 
ing, and every limb writhing. My companion now loudly re- 
proached the party for their cold-blooded atrocity, and called 
upon them to put the suffering man out of his misery. After 
a time another knife was handed by a soldier to the execu- 
tioner, and the head was severed. The soldiers shouted feebly, 
*May God prolong the life of our Sultan!' though I ob- 
served that many of them were as much horrified as our- 
selves. 

** I remained riveted to the spot, where yet another victim 
awaited his fate. This was the fine-looking fellow of whom I 
have spoken. Again there took place a bartering for his 
blood; the Kaid denying his late promise, and declaring that 
he would not give even the four dollars already earned, unless 
the head of the second criminal was cut off. To this the execu- 
tioner was at length forced to consent The culprit now beg- 
ged to be untied. This request being acceded to, he took off 
his galea, and giving it to the soldier who had performed this 
act of kindness to -him, said— * Accept this; we shall meet 
in another world.' His turban he threw to another who' had 
uttered a word of pity instead of joining in the insulting shout 
of the soldiery ; and walking steadily to the spot where his 
companion lay, cried out with a distinct voice — ' There is no 
God but one, and Mohammed is his prophet' Then turning to 
the executioner, he loosened his girdle, and gave it to him, 
saying, ' For the love of God, sever my head with better dis- 
patch than you did that of my brother.' He laid himself flat 
on the ground, yet moist with blood; and the knee of the ruf- 
fian, for so he deserved to be called, was placed on the Reefi- 
an's breast. A horseman was now seen galloping towards the 
party. 

" ' A reprieve ! ' shouted my friend. * Stop ! stop ! ' The ex- 
ecutioner withheld his knife. 
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'• ' It is only the son of the governor,' exclaimed a soldier ; 
* he's coining to see the execution. Wait for him.' 

"I rushed away in horror; and soon afterward saw the 
soldiers bearing in their hands the two bleeding heads. 

" As we felt no desire to continue our walk, we waited with 
the soldiers until the gates were opened. A fresh dispute took 
place between them and the executioner, who demanded pro- 
tection from the populace, which the soldiers refused to give, 
unless he gave them two dollars, the half of his earnings. 
This the butcher refused to do, and he was left to his fate. 

"No sooner were the gates opened than a troop of boys 
rushed out and attacked the executioner with stones. The 
man fled into the country, pursued by the young mob — and it 
was reported he had fallen senseless some three miles from 
the town covered with a hundred bruises. 

^'On entering the town the soldiers seized the first Jew 
they met, and obliged him to salt the heads, which were sub- 
sequently hung from the top of a square tower on the town 
wall, fronting the great market place. 

" As I returned homeward I met in the little rok a Eeefian, 
whom I knew to be a cousin of the deceased gardener, armed 
with a brace of pistols and a dagger, hurrying along. On ask- 
ing him what was the matter, he replied, ' I am about to re- 
venge the death of my relation on that accursed stranger, who 
alone was found ready to cause our blood to flow/ 

** Next day it was reported the executioner had been shot 
and buried on the spot. No investigation was had by the au- 
thorities of Tangier; and the cousin returned and remained 
unmolested. 

** After three days' exposure, the heads were sent to the Sul- 
tan, to convince his imperial majesty that his Orders had been 
obeyed. They were met on the road by a courier bringing a 
reprieve, who was said to have been detained in consequence 
of one of the rivers being impassable from heavy raina" 
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THE WALWORTH PARRICIDE. 



A Full Aooount of thb AsTOUNDmo Murder of Mansfield T. 
Walworth, by his Son, Frank H. Walworth, with the 
Trul and Conviction of the Parricide, and his Sentence for 
Life to the State Penitentiary at Sing Smo, 

On the morning of Tuesday, the third day of June, 1873, 
the people of New York were startled by the news of one of 
the most remarkable murders ever perpetrated in that city. 
Though long accustomed to see, in the papers of almost every 
morning, the details of some new and unheard-of crime, such 
tragedies as that which marked the morning of the third of 
June have been so very rare that it gave rise to a general feel- 
ing of amazement, and caused an expression of horror to 
escape from the lips of almost every resident or sojourner in 
the city. In many years there has not been, in the United 
States at least, any very remarkable instance of a murder 
of a father by his son or daughter. There have been in the 
city of New York, within the past seven or eight years, some 
three or four cases of matricide, a score of uxoricides, several 
fratricides, and hundreds of homicides, but not one parricide 
— at least none that has been determined to be such. 

Since the day of the Fisk murder indeed no such excitement 
has been seen in the city of New York over any single event 
The eminence of the family, the reputation of the murdered 
man as an author, and the peculiarly horrifying circumstances 
of a son killing his own father, gave the a£fair an appearance 
of sensationalism which was justified by the facts. It was a 
true sensation, not simply washed, and the startling circum- 
stances no pen could overdraw. Those who read felt that the 
people of New York were to be edified by another o(xu»e cde- 
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tre, in which the fieusts were more repletely terrible than any 
for many years. From mouth to mouth the story passed, and 
was soon known all over the city. At the various hotels, in 
the many lobbies, little else was spoken of, and it engaged the 
deepest attention. In front of the Sturtevant House, inquisitive 
crowds would occasionally collect and gaze into the empty 
hallway with that singularly idiotic stare which crowds pos- 
sess. 

Of all the (crimes that shock the souls of men none has ever 
been held in greater abhorrence than parricide. To conceive 
that the offspring should become the slayer of the parent is 
fearful under any circumstances ; but when the offence is com- 
mitted with intent and knowledge, its enormity is intensified 
a thousand-fold. It was a crime punished by the ancients 
with awful rigor and held in the deepest detestation; and, 
according to mythological record, the culprits were delivered 
up to the torments of the Furies. CEdipus slew his father 
Laius as they chanced to meet in the way, while the son was 
journeying to Phocis, and the avenging Fates followed him 
thereafter with misfortune, disgrace, remorse, and cruel tor- 
tures to his death. Orestes, too, the son of Agamemnon and 
Clytemnestra, slew his mother to avenge the death of his 
father at her hands, and to blot out her adulterous shame, 
and he likewise was tormented by the Furies, though after- 
ward purified by the people of Argos. 

In all ages the offence, considered in proportion to the 
aggregates of murders, has been comparatively rar^, and in 
the majority of these instances the deed has usually been the 
result of anger, accident or mental aberration. 

The circumstances of the murder of Mansfield Tracy Wal- 
worth by his son, Frank H. Walworth, renders this tragedy 
one of the most remarkable of the present or any past period 
of our history. At about 3 o'clock, on Monday afternoon of 
June 2d, a tall and slim young man, with frank and winning 
large blue eyes, a smooth face, fair complexion, light whiskers 
and refined features, and dressed in a light tweed suit, and a 
spring overcoat, applied to Mr. Barrett, the clerk at the Sturte- 
vant House, for a room. He registered his name Frank H. 
Walworth, and was allotted to room No. 267 on the second 
floor. Afterwards he went to the house where his father was 
boarding, in Fourth avenue, near Fifty-fourth street His 
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father was not at home, the servant girl informed him^ where- 
upon he left with her the following note : 

"3 o clock. 
" I want to try and settle some fanliily matters. Call at the 
Sturtevant House after an hour or two. If I am not there I 
will leave word at the office. F. H. Walworth.'* 

The servant girl promised to give the note to his father. 
He then left and went back to bis hotel. Later in the even- 
ing he spoke with Mr. Barrett, who had had a previous ac- 
quaintance with him, and the two young men took supper 
together. During the meal Walworth appeared cheerful and 
unconstrained. The two gentlemen conversed on ordinary 
topics, and both ate heartily. Mr. Walworth retired to his 
room early. 

At a quarter pcist six on Tuesday morning a tall, robust 
gentleman, middle aged, erect and fine looking, entered the 
Sturtevant House and asked that his card, on which was the 
name Mr. M. T. Walworth, might be sent to the room of ilr. 
Frank H. Walworth. The call boy took up the card, and 
after knocking twice was answered by Mr. Frank Walworth, 
who told him to ask the gentleman to wait, as he was not 
dressed. A few minutes after the call boy had descended with 
this message the bell of 267 rang. The call boy hastened up- 
stairs, and on knocking at the door was told to enter. He 
did so, and saw Mr. Frank Walworth fully dressed, \nih his 
overcoat on, seated in a chair close by the window. 

" Ask the gentleman to come up to my room," he said 

The hall boy departed, and on delivering his message, Mr. 
M. T. Walworth ascended the stairs, accompanied by the lx)y, 
to show him the way. 

The boy says that he had barely time to get down-stairs and 
look aroimd him when he heard the rei)oi-t of a pistol, fol- 
lowed by another report, and still another. 

In a few moments Mr. Frank Walworth came running 
down-stairs, and going to the desk, said to the clerk : 

" IVe just shot and killed my father up-stairs in my room.*' 

The clerk was first bewildered and then horror stricken. 

" Get » policeman as soon as you can," said Walworth 
"I wish to give myself up." 

He then through the telegraph office at the hotel, at once 
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sent a dispatch to his uncle, C. Walworth, at Albany: "I 
have shot father; look after mother." 

He then went to the Thirtieth-street police station, and 
advancing to the desk where Sergeant Keating was in charge, 
said: 

"Officer, IVe just shot and killed my father at the Sturte- 
vant House." 

" I'm sorry to hear it," said the sergeant, thinking at first 
that the self-accuser might be insane. 

The sergeant called an officer and told him to take charge 
of the young man. Another officer was sent to the Sturte- 
vant House to ascertain the truth of the story, and on his 
return with the dreadful confirmation, the facts were formally 
entered on the record. The young man delivered to the 
sergeant a small Colt's five-shooter, with four of the barrels 
discharged. 

"That," said he, "is the pistol I shot him with." 

At half-past ten Coroner Young and Dr. Marsh arrived, 
and Walworth gave the following statement in reply to the 
Coroner's queries : — 

*' I reside with my mother in Saratoga, my father having 
parted from her some years ago. My father is an author, 
and I have been studying law. I think my father is about 
forty-one years old, but do not know where he was born. 
My father has not lived with my mother since we left here 
three years ago, but he has repeatedly sent us threatening 
and insulting letters. It is only a short time ago since he 
threatened to shoot my mother and myself I shot him 
because of this. Not long ago I met him in the street in 
Saratoga, and I then told him that if he did not keep away 
firom us, or insulted' my mother any more, I would shoot him. 
I also told him that there were bounds which I would not 
allow any man to go beyond with impunity, especially when 
my mother was being insulted. I went to his house yester- 
day and left a note for him to call on me, which he did this 
morning. When he came into the room I drew out a revolver 
and told him to promise me that he would not threaten or 
inmdt us any more, which he promised. Shortly after we began 
speaking on family matters, and he used some very insulting 
language and put his hand in his pocket as though to draw 
out a pistol, when I shot him. He then came towards me 
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and I fired three other shots at him. When I fired the lagt 
shot he had me by the collar. I only regret this on account 
of the effect it will have on my family. I would like Judge 
Barbour to know this, as he was interested in the case before," 
When he had answered the Coroner's questions, Walworth 
sent the following dispatch to Chicago : 

"M. D. Hardin, 162 La Salle street, Chicago:— I shot father 
this morning. F. H. Walworth.'* 

A reporter of the New York Sun obtained an interview with 
young Walworth, and gives the following as the conversation 
which occurred: 

Reporter — What led you to this dreadful crime ? 

Walworth — Family troubles. It's been going on for some 
time, and the story is a long one. 

Reporter — When did you come to the city ? 

Walworth — I left Saratoga yesterday, and i^rrived here at a 
quarter of three in the afternoon. 

Reporter — Excuse my askiilg the question (here the prisoner 
looked hard at the reporter and smiled. His smile is very 
sweet), but did you come here with the intention — why did 
you come here ? 

Walivorth — I came here to do what I have done. 

Reporter — When you arrived here, what did you do first? 

Walworth — I went straight to my father's boarding-house 
on Fourth avenue, near Fifty-second street. 

Reporter — You did not find your father in ? 
. .Walworth — No ; but I had prepared a note which I left for 
him. 

Reporter — When your father entered your room this morn- 
ipg, what passed between you ? 

Walworth — I took out my pistol and pointed^ it at him. I 
said, " I want you to promise that you will not threaten to 
shoot me or my mother any more." 

Reporter — What did he answer ? 

Walworth — He said, " I will promise not to do so." 

Reporter — What did you do then ? 

Walworth — I said, *' Will you promise that you won't insult 
.. me or my mother any more ? In the past you have done it 
with impimity, but you cannot do it any more." 
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Beporter — ^And what was the reply ? 

Waliv&rth — He said, *' I won't trouble you any more." Then 
I said, " You have broken your promises many times before. I 
am determined you shall keep them this time/* Then I shot 
him. 

Beporter — Did he offer to defend himself? 

Walworth — ^The last shot I fired he was close up to me. 

The venerable Judge Barbour was holding a court in the 
Superior Court, No. 2, when one of the counsel stepped up to 
him and informed him of the killing of Mansfield Tracy Wal- 
worth by his son. Judge Barbour immediately gave way to 
an emotion he could not control. He leaned his head on the 
desk for a few moments^ and then said: 

** Gentlemen, we will adjourn the Court for to-day." 

He then tottered down the steps, so that he had to be help- 
ed out of the court room. He immediately took a coach, and, 
going in search of ex-District Attorney Garvin, went in his 
company to the Sturtevant House, where he asked for the 
** boy." When told that he was a prisoner at the Twenty- 
ninth precinct station-house, he asked where it was, and im- 
mediately repaired there. He entered the police station 
at one o'clock, accompanied by ex-District Attorney Garvin. 

After a few words with Captain Burden, they were admit- 
ted to the prisoner's cell. Judge Barbour merely looked at 
the prisoner and immediately quitted the cell without speak- 
ing. He walked up and down the station while Mr. Garvin 
was conversing with the prisoner. Mr. Garvin was occupied 
with the prisoner nearly half an hour. 

Mr. William A. Beach, while in court in the morning, also 
received a telegram from Saratoga asking him to take the 
case of Frank H. Walworth in charge, and dwait the arrival 
of his mother, Mrs. Ellen Hardin Walworth, who was expect- 
ed to arrive in New York in the evening. 

Soon after the interview with Mr. Garvin, Frank Walworth 
was removed to the Tombs, OflBcer Malony, who went with 
him, asked him several questions in regard to the murder, but 
he refused to say anything. He smoked his segar and spoke 
about the squares and streets which they passed, and his hav< 
ing forgotten most of their names. 

*' I have seen a great many murderers,** the officer told a 
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Herald reporter, ** but I never saw one so cool. He was just 
as much excited as you are now." 

Walworth reached the prison between half-past two and 
three o'clock. He was attired in a suit of light-colored spring 
clothing, and had also a spring overcoat of a light color and 
texture. He had none of the appearances of a prisoner. 

"You might say he came down here himself," said a 
keeper. " He walked in free and quiet in manner. There 
was no excitement about him, and I tell you it's a rare thing 
to see a man come in here as easy and offhanded as he did." 

The prisoner was duly registered by the clerk at the desk, 
and in a minute afterward passed through the grated doors 
which were to shut him out from the world. He passed with 
a quick, thoughtless > pace through the prison yard,- walked 
into the main prison building, and the clanking iron door that 
leads up to the first iron gallery in the corridor was opened for 
him. In- two minutes more the door of cell No. 67 was 
opened to him, and he stepped inside without any hesitation, 
being obliged to stoop as he entered in consequence of the 
lowness of the doorway. This cell is on the north comer of 
the corridor, on the rear or Elm street side, €uid was furnished 
simply with a cot and stool, the bed being provided with the 
ordinary prison clothing. The door was then closed on him. 

After an interval of about an hour Walworth was removed 
to cell iJo. 44, in the southern wing of the corridor, but on the 
same tier. This brought him into the neighborhood of the 
notables who occupy " Murderers' Row," and his fellow resi- 
dents on the same block of habitations were Sharkey, Scannel, 
King, and some other subjects of sanguinary fame. In this 
cell also the furniture was of the same plain description. 

When left alone Walworth took off his light overcoat and 

sat down on the miserable bed, alone with his thoughts. 

Up to six o'clock he sat on the bed, thinking deeply, but in 

'no wise depressed in spirits. He made no requests to the 

'prison officials for food or extra paraphernalia, two candles 

Ibeing the only things furnished him. 

: Shortly before six o'clock a reporter wrote a series of eight 
. questions to the prisoner, which were conveyed to him by one 
. of the keepers, with a request that, if unobjectionable, he 
xwoiild make either written or verbal reply. 

^IVhen the keeper presented the questions, together with the 
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reporter's personal card, Walworth was seated on the bed 
Without rising he listened to the keeper's explanation of his 
visit, then took the paper, read the (questions and the name on 
the card, and handed them back to the keeper, saying : 

" Will you please tell him that I cannot answer any ques- 
tions, as I am advised by my counsel not to hold any commu- 
nication with any one." 



. THE POST-XOBTEX EXAMINATION. 

At eleven o'clock on Wednesday morning, Coroner Young 
and his Deputy, Dr. E. T. T. Marsh, proceeded to empannel a 
jury at No. 60 Carmine street, and make a post-mortem ex- 
amination in the case of Mr. Mcuisfield Tracy Walworth. 

Coroner Young empannel led and swore the following named 
gentlemen to act as jurors in the inquest : — John Y. Beynolds, 
foreman, attorney; Thomas C. Knox, physician; John B. Gil- 
man, agent; F. C. Senior, undertaker; Jotham Clark, retired; 
Ferdinand A. Eibell, livery. 

Deputy Coroner Marsh made a post-mortem examination on 
the body, assisted by Doctors Finnell, O'Hanlon, Knox, S. J. 
Clark and others, which lasted nearly two hours. 

The following is a report of the autopsy made by Dr. Marsh 
and those associated with him : — 

A pistol-shot wound of outside of the left arm, one-quarter 
of an inch in diameter, was found four inches below the acro- 
mion process; another of right side of face, one quarter of an 
inch in diameter, close to and on a line with the lower border 
of the ear; the skin around the wound, for a distance of two 
inches being blackened and filled with powder; and a similar 
wound in the left side of the chest, three and a half inches to 
the left of the median line of the body and six inches above the 
nipple, on a direct line, the edges of the wound being ragged 
and ecchymotic ; also a pistol-shot wound of the right side of the 
chest; half an inch in diameter, situated one and a half inches 
to the right of the median line and two inches below the nip- 
ple. The direction of the latter wound was downwards, back- 
wards and to the right; that of the face was on a straight line 
toward the left, a distance of four inches. 
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On opening the body the left side of the chest was found to 
be filled with fluid and clotted blood. The ball on this side of 
the chest entered between the second and third ribs, passed 
through the upper lobe of the left Inng, and was found imbed- 
ded in the body of the second dorsal vertebrae. The ball 
which entered the right side of the chest struck and fractured 
the sixth rib, and then glancing it passed to a point four and 
three-quarter inches from the point of entrance, where it was 
found imbedded in the muscles of the chest The ball which 
entered the right side of the face, in its coiuiae fractured the 
lower jaw at its angle, and also the upper jawbone, and lodg- 
ed in the left side. The ball which entered the arm shattered 
the upper portion of the humerus and lodged in the biceps 
muscle. 

All of the internal organs were examined and found to be 
healthy. Death was due to shock and internal hemorrhage 
from pistol-shot wounds received — ^the internal hemorrhage 
resulting from the wound of the left side of the chest All the 
bullets found in the body were round ones. Had deceased lived 
it would have been absolutely necessary to amputate the left 
arm at the shoulder joint. The wound necessarily fatal was 
that in the left breast. Deceased possibly might have recov- 
ered from the wound of the^ace, as the brain wcw uninjured 
by the ball; the bullet in the face was not removed, as it 
would have necessitated great disfigurenlent. There was 
great trouble experienced by the physicians in tracing the 
fatal bullet on the left side of the chest 



THE CM)R0NERS INQUEST. 

The inquest concerning the death of Mansfield Tracy Wal 
worth, was held on Friday, June 6th, in the Thirtieth street 
Police Station. Half past ten was the time fixed, but the in- 
quest was not begun until twelve o'clock. Coroner Young, 
Deputy Coroner Marsh, District Attorney Phelps and the jury 
were punctual, but the prisoner was absent. Two oflBcers had 
been dispatched to bring him up, but there was no appearance 
of them either. Eleven o'clock came and half-past eleven, and 
Btill there was no appearance of young Walworth, and the 
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crowd of people who were awaiting his arrival were scattered 
through the station house and on the street, eagerly looking 
for him. The delay seemed so strange and unaccountable 
that many persons thought that something serious had oc- 
curred, and to allay their anxiety, Coroner Young telegraphed 
to the Sxth precinct station house to ascertain the cause of 
the delay. An answer came, saying that the prisoner had left 
the Tombs in charge of two sergeants, and was on his way up. 
Precisely at twelve o'clock there was a rush made towards the 
room where the inquest was to be held, and it was announced 
that young Walworth was coming. In a minute after a coach 
drove up, and from it there then alighted the prisoner, in 
charge of Sergeants MuUins and Keating, Mr. Charles O'Con- 
or and ex-District Attorney Garvin. Every eye was fixed 
upon the youtli as he approached, but he appeared cool and 
unconcerned. He walked into the station house with a care- 
less, jaunty walk, and took a seat at the table beside the coro- 
ner. He was only nineteen years of age, but looked some- 
what older. 

The jurors answered to their names as follows: John B. 
Gilman, agent; Thos. C. Knox, physician; John V. Reynolds,' 
attorney; Frank C. Senior, undertaker; Jotham Clark, retired; 
an<J Ferdinand A. Eibell, livery stable keeper. The Coroner 
reminded them of their oath in a few words, and then at once 
proceeded with the investigation. 

It is seldom that such an array of talent can be seen at 
a Coroner's inquest as gathered at this one. District Attor- 
ney Phelps represented the State alone; but for the prisoner 
there appeared Charles O'Conor, who occupied a seat beside 
his unhappy client, Mr. Garvin and Mr. Miles A. Beach. 

The morning was beautiful and bright before the inquest 
opened, but the inquiry into the dark tragedy had not pro- 
ceeded far when the sky suddenly became overcast, and vivid 
flashes of lightning penetrated into the room, accompanied by 
terrific thunder-claps. The rain poured down in torrents, 
and the room became so dark that gas had finally to be 
lighted. It was felt by many that there was something por- 
tentous in the angry elements, and they were certainly in con- 
sonance with the fearful tale of parricide which was given to 
the jury by the witnesses. 

All through the investigation the prisoner remained sitting 
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in tlie same position, sometimes drumming upon the table 
• with his fingers, and occasionally whispering to Mr. O'Conor, 
who was eagerly watching the case as it proceeded. He paid 
marked attention to whatever Mr. O'Conor said, and eagerly 
complied with his slightest wish. 

While one of the witnesses, Mr. Morehead, was detailing to 
the jury what he had heard on the morning of the murder, he, 
by direction of Coroner Young, intimated in a rather dramatic 
manner, by claps of his hands, the intervals which took place 
between the shots, the prisoner seemed to be slightly agitated, 
but the feeling was only momentary and soon passed away. 

One of the witnesses, Mr. Barrett, the cashier of the Sturte- 
vant House, when ho Appeared to testify, shook the prisoner 
by the hand, and seemed very much aflFected. 

There was very little interference from counsel on either 
side, but Mr. O'Conor once or twice took exception to the re- 
ports of Dr. Marsh as they were read, and asked to have alter- 
ations made. 

It was expected that the inquest would occupy only a 
couple of hours, but it did not conclude until nearly five 
o'clock. 

After the witnesses had been examined the jury retired 
They did not remain out over ten minutes. When they had 
returned and taken their seats the Coroner asked them the 
usual questions. The prisoner glanced carelessly at them and 
seemed perfectly unconcerned as to what their deuision 
would be. 

The foreman of the jury, Mr. Reynolds, in a slightly tremu- 
lous voice, read the following verdict : — 

" We find that Mansfield T. Walworth came to his death 
from a shock and internal hemorrhage, the result of a pistol 
shot wound of the chest, said pistol having been discharged 
at the hands of Frank H. Walworth, at the Sturtevant House, 
New York, on Tuesday morning, June 3, 1873." 

The coroner then, amid breathless silence, addressed the 
prisoner. He said to him : 

** The first four questions I have to ask you are matters of 
form ; the fifth one I shall ask you you are at liberty to an- 
swer or not, as you please." 

Walworth looked calmly at the Coroner and nodded his 
head. 
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Coroner — What is your name ? 

Prisoner — (in a firm, sweet, clear voice) Frank H. Wal- 
worth. 

There was a flutter of excitement in the room as he was 
speaking, and every one eagerly pressed forward to hear 
what he would say. 

Coroner — What is your age ? 

Prisoner — Nineteen. 

Coroner — ^Where were you bom and where do you reside ? 

Prisoner — I was bom in Saratoga, and resided there. 

Coroner — What is your occupation ? 

Prisoner — I have none at present. 

Coroner — The question I now ask you you can answer or 
not as you please. What do you know of this case ? 

The prisoner consulted a moment with Mr. O'Conor and 
then said in a calm voice : 

" I am guilty of no crime. I wish to make a statement." 

He then pulled a paper from his pocket and read his state^ 
ment in a firm tone, pausing to allow the reporters and Dr. 
Marsh time to write it down. His coolness was extraordinary. 
The following is the statement : — 

'*My father treated my mother very cruelly for years, 
incensed against his own father for putting his little share of 
the property in trust, so that my mother and the family got 
something out of it. My father kept writing letters to my 
mother full of imprecations against his father. He wrote to 
her, among other things : — * I will kill your boys and defeat 
the damned scoundrel in his grave and cut off his damned 
name forever.' He also threatened my mother's life, and 
spoke of shots being suddenly heard, from his resentment. 
About three years ago he beat my mother cruelly. I was not 
present, but I saw the marks. When I heard this I loaded a 
pistol belonging to a cousin of mine, and have carried it. I 
supposed my father was armed, at least when he intended to 
see us. My uncle, Clarence Walworth, has been as a father to 
me. He recently proposed to take me to Europe with him. 
I was troubled about leaving ray mother without a protector. 
On Sunday last I wrote thus to my uncle, and that I must go 
and see my father, and whether I would go to Europe or not 
would depend upon that interview. In fact, I wanted to get 
reliable assurances that he would not molest my mother dur« 
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ing my absence. I had no intention of killing him. When 
he came into my room I asked him to sit down; he did so. I 
spoke to him of his conduct, and said, ^ Promise me that yon 
will neither threaten my mother nor insult her or any of the 
family any further/ He answered me, ' I promise;' but with 
a look which to my mind implied contempt, and the reiverse 
of an intent to keep the promise. He had just before put his 
hand up to his breast, as if to pull out a pistol. I am uncon- 
scious of having fired more than three times. He closed on 
me rapidly. His grasp was upon me when I fired the last 
time. I do not think he said anything during the whole in- 
terview except what I have stated." 

When the prisoner had concluded the reading of this extra- 
ordinary statement he folded the paper up and put it in his 
pocket again. The reading produced a most painful impres- 
sion in the crowded room, and there was quite a revulsion of 
feeling against the prisoner, who so coolly spoke of taking 
away a father's life on what seemed to be, from his own state- 
ment, such slender provocation. 

When he had finished reading, the Coroner said : 

'* Frank H. Walworth, I will commit you to the Tombs to 
await the action of the Grand Jury." 

Mr. O'Conor then said, ** I suppose we are done to-day, 
Mr. Coroner;" and then the crowd filed out into the street 
The prisoner, in company with his counsel, walked to the 
door, escorted by a policeman, and took a seat in the carriage, 
and was rapidly driven to the Tombs. 



THE Dn>ICTMKMT« 

On Monday morning, June 9th, the Grand Jury of the Oyer 
and Terminer filed into their seats in their room in the 
County Court House at half-past ten o'clock. Shortly 
after meeting and while transacting some minor business, the 
District Attorney sent into the jury room the papers relative 
to the Walworth case. The Grand Jury immediately gave 
the case its exclusive attention and the witnesses were called. 
The examination did not take more than two hours in all, 
after which the sentiment of the Grand Jury was taken, and 
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it ^waa found that the jurymen were unanimouelj in favor of 
an indictment for murder in the first degree. The bill was 
then ordered to be made out. 

The following are the names of the members of the Grand 
Jury which ordered this bill : Charles Patrick (foreman), Sam. 
W. Millbank, Edgar Wright, Francis Endicott, Samuel 
Sproulls, William L. Vandervorst, Sylvester W. Comstock, 
William Clarkson, James T. Tailor, James A Heam, William 
J. Blair, Comrtlant Schuyler, Frederick Ward, Theodore Mar- 
tin, Edmund D. Saxton, Jesse Oakley, George Hurst, Jona- 
than L. Hyde, William S. Corwin, Henry M. Laher, Elisha 
Brooks, Edward S. Snelling. 

On Wednesday morning, June 11, Judge Ingraham opened 
the court of Oyer and Terminer, acting as presiding judge in 
the temporary absence of Judge Davis, holding the current 
term of the court The court room was crowded in anticipa- 
tion of the arraignment of Walworth, and great anxiety was 
manifested to see the prisoner. By direction of the District 
Attorney, Walworth was early conveyed from the Tombs in a 
close carriage, and for some time previous to the opening of 
the court was detained in SheriflF Brennan's private office. 
When brought into court he took the seat to which he was 
motioned by the SheriflTs deputy with an air of the greatest un- 
concern. He conversed freely and with ease with his counsel, 
ex-Judge Garvin and W. A. Beach, and wdth any others who 
chose to address him. He seemed to listen anxiously to the 
song of the court crier as he formally opened the proceedings, 
and next directed his gaze intently at the District Attorney 
as he moved on the cause. 

Tlie District Attorney arose, and looking at the indictment, 
said he desired to have the prisoner plead. 

Clerk — Prisoner, stand up. You are indicted for murder 
in the fi^t degree, in having caused the death of Mansfield 
Tracy Walworth. Do you demand a trial? Are you guilty 
or not guilty ? 

Prisoner — ^Yes, sir (meaning he demanded a trial). 

After some remarks by counsel, young Walworth, wearing 
the same air of imperturbability, was ushered from the room 
and reconveyed to the Tombs, followed by a curious crowd. 
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THE TBIAL. 

The trial of Frank H. Walworth commenced on Tuesday 
morning, June 24, 1873. The Court of Oyer and Terminer 
was filled with citizens, from whom were to be sifted twelve 
men to try the parricide. Among the friends of the prisoner 
were the Rev. Dr. Backus, of Schenectady, son-in-law of 
Chancellor Walworth ; Lemuel Hardin, brother of Mra M. T. 
Walworth ; and General James Lorimer Graham. Yoang 
Walworth was escorted in by Sheriff Brennan and Deputy 
Shields. His bearing was cool and haughty as ever. 

Mr. O'Conor entered with solemn and dirge-like tread. He 
was accompanied by a tall, slender lady, draped in deep 
mourning. Beside her walked a pretty boy, with bright 
hazel eyes, and a fair, intelligent fa^e. The lady- was the 
prisoner's mother. Judge Barbour and Father Clarence Wal- 
worth were present during part of the day. 

The entire day was consumed in ^curing a jury. The fol- 
lowing gentlemen were selected :. 

1. Joseph H. Horton, 25 John street, jeweller. 

2. Jacob A. Chamberlain, 519 West Thirty-third street, 
provisions. 

3. James Wm. Tucker, 226 West Twenty-ninth street, 
machinist. 

4. John P. Bell, 210 East 113th street, lumber. 

5. Bernard Campbell, 203 East Forty-sixth street, retail 
butcher. 

6. John Henry Lewis, 673 Greenwich street, gilder. 

7. Elijah H. Purdy, 43 West Thirteenth street, sash maker. 

8. Wm. H. Dougherty, 62 James street, foundry. 

9. Wm. C. Smith, 61 Perry Street, btiilder. 

10. Wm. Hart, 294 Monroe street, marble. 

11. Charles E. Millbank, 13 East Twenty-fourth street, 
brewer. 

12. George W. Wright, 16 University place, grocer. 
After consultation with the District Attorney and counsel 

for the defence. Judge Davis said that the jury would be 
allowed to go home for the night to make arrangements for 
the future. The Court relied on their integrity that they 
would not allow themselves to be influenced by anything said 
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outside, and if any one should approach them with a view to 
influence their action in this case, they must report the per- 
son to the Court for punishment. He hoped that the press 
would refrain from comments during the trial. 

Court opened at ten o'clock on Wednesday morning. 
There was an unusual rush for seats at the opening of the 
court, but, with the special instructions which had been 
given, perfect order and quiet was observed during the pro- 
ceedings. The prisoner was brought in, in custody of the 
Sheriff's deputies, at half-past ten, at which time his counsel 
and the prosecuting oflScers were already in their places. 
Walworth was exceedingly self-collected, but had an anxious 
appearance. His mother, deeply veiled and clad in mourning, 
sat beside him during the day. His grandmother and sev- 
eral other ladies, also in mourning, were present and seemed 
deeply interested in the proceedings. 

Mr. Rollins, Assistant District Attorney, presented the case 
for the prosecution, addressing the jury at considerable 
length, and minutely detailing all the circumstances of the 
shooting. He alluded to parricide as a " crime so revolting 
to nature that many nations had considered it impossible. 
The Persians had no penalty for parricide, for they did not 
believe that a Persian would commit such a crime. Among 
the Chinese the whole family of a parri.;ide was exterminated, 
and his very dwelling place razed to the ground." 

Mrs. Eliza Simms was the first witness called, and testified 
as follows : — I live on Fourth avenue, between Fifty-fourth 
and Fifty-fifth streets ; Mansfield Tracy Walworth roomed 
with me two years; I saw the prisoner on the second of June, 
about three P..M., about the time the children got home; he 
asked me if Mr. Walworth was in ; I went and looked and he 
was not. in, and so I told him; he said, "Tell Mr. Walworth 
to come to the Sturtevant House, his son wants to see him ;" 
I asked him if he was his son; he said "Yes;" I told him he 
had better write a note and I would give it to him ; he wrote 
a note and I put it on Mr. Walworth's table; I never saw Mr. 
Walworth after I put the note on his table; the prisoner had 
on a light overcoat and was cool and polite. 

There was no cross-examination. 

Hooper C. Barrett , clerk of the Sturtevant House, testified : 
— I had known the prisoner at Saratoga; I saw him on the 
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second of June; I sent him up to No. 267; I talked with him 
about Saratoga affairs ; no allusion was made to his father or 
his purpose incoming; about an hour later he came down 
and went out; when he came in he asked me to take dinner 
with him; I told him I would take supper with him; I saw 
him again about seven p. m. ; I was at the counter; we took 
supper together at eight o'clock; his .manner was his usual 
manner as I had known it at Saratoga; I next saw him at 
half-past six next morning; he came to the cashier's desk and 
'said, " I have shot father;" I said, '* You don't mean to say 
that;" he said, "Yes, I shot him four times; get a policeman;" 
I sent a boy out to get a policeman ; he didn't find one, and I 
telegraphed for one to the district telegraph office; I had seen 
Mansfield Walworth that morning; he spoke to the night 
clerk and asked for Mr. Walworth's (prisoner's) room; the 
night clerk asked me and I told him the number of the room; 
he went up with a boy; I did not notice the bell of 267 being 
rung; I did not notice the bell of 268 rung violently; the 
prisoner came down not more than two or three minutes later; 
No. 268 was Mr. Ebert's room; the prisoner's manner was cool; 
he dictated a telegram to C. A. Walworth, Albany, stating, 
" I have shot father, look out for mother;" he spoke t# me as 
a friend; that was the first intimation of the killing I had 

Cross-examined — ^To Mr. O'Conor — I was half an hour with 
him at supper; I did not see him take dinner; he asked me 
to take dinner with him when he first came in; I remember 
the ringing of the bell for room No. 268 and his coming 
down were very near together, but I can't say how near; he 
handed me $7.10; he took it out of his pocket and handed it 
to me; I don't remember in what bills they yrere; he said, 
"There's money I think that will pay my bill; yoii take 
charge of it;" I don't know that he had any other money; I 
have known him about two years; I made his acquaintance 
when visiting Saratoga; I judge he reached the hotel about 
half-past three, because there is a train coming in about half 
an hour before that time, and it takes about half an hoiir to 
reach the hotel ; I sent the telegram through the telegraph in 
the hotel; I don't know what they do with the messages; 
it was addressed to C. A. Walworth, Chapel Street, Albany 

William K Amos (colored) testified — I am bellman at the 
Sturtevant House ; I am on duty from a quarter of five in tlie 
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morning to midnight; about six o'clock of the third of June 
a gentleman came to the hotel ; he spoke to the clerk, who 
called me and gave me a card; I carried it up to room No. 
267 and rapped twice on the door; I said, "I have a card 
with Mr. Walworth's name on it;" just as I said it the door 
opened and I saw Mr. Walworth's face and hand; he said, " I 
am not up," or " Fm not dressed;" I went down and told them 
the gentleman would be down in a few minutes; I waited 
some time; the bell of No. 267 rang; then I w^it up and I 
knocked; Mr. Walworth said, " Come in;" I went in; he 
was sitting by the window and said, " Show the gentleman 
up;" I went down and showed Mr. Walworth up; the pris- 
oner was still sitting by the window; I didn't see the prisoner 
rise ; I saw Mr. Walworth step to the comer of the bedstead 
and I turned and went out; I saw the prisoner again in not 
less than five or more than ten minutes after; he was coming 
down-stairs, not very fast but lively; he went up to Mr. Bar- 
rett; I did not hear what was said by him; Mr. Barrett asked 
me to go for an officer; I went up and down the street a little 
way, but couldn't find any, %o I came back; as I turned to go 
out some one said, "Quick as lightning;" I don't know who 
said it; Mr. Barrett and the prisoner were the only ones 
present; when I got back a messenger boy was there. 

To Mr. O'Conor — I was engaged the Saturday evening 
previous, and went on duty Monday, June second; I noticed 
the prisoner on Monday; he looked as if he had been travel- 
ling, and his boots were dusty ; he shook hands with Mr. Bar- 
rett; I don't remember particularly the time when I carried 
up the card the next morning; I can't say whether the pris- 
oner was dressed or not; I only saw his face and hands; Mr. 
Walworth said nothing to me, but when he went in he turned 
round and gave me a look, as if he wanted me to leave the 
room ; it was a kind of froWn ; he did not look as cross as you 
(Mr. Conor) do now (laughter): he looked as if he wanted 
me to leave the room; I suppose he shut the door. 

Josiah Morekead testified — On the morning of June second I 
occupied room 266 at the Sturtevant House. 

Q. Did you at any time on that morning hear the noise of 
a pistol shot ? A. I did. 

Q. What time was it ? A. Very near half-past six. 

Q. What happened — what did you hear and liee ? A. I 
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saw nothing; I heard a knock at a door; then I heard, " Here 
is," or '* There is a card for you, sir;" then some little time af- 
ter I heard a door either open or shut, and a very short time 
subsequently I heard a shot; then another after about the 
length of time a man would take to cock, aim, and fire a pis- 
tol; after the second shot I heard a cry of murder in a terri- 
fied voice ; almost immediately I heard a third shot and a sec- 
ond cry of murder; then in quick succession a fourth shot; 
then I heard some person running, as I took it, through the 
entry; I did not leave my bed until after I heard the fourth 
shot; then I jumped out and dressed, and got out to the hall; 
I saw the housekeeper and Mr. Doolittle, the steward, I think, 
in the hall; I with them made search to ascertain the cause of 
the firing; we looked in the bath-room and one or two rooms, 
then I opened the room next to mine and looked in; I saw 
the body of a person lying partially upon the floor; this was 
from ten to fifteen minutes from the time I had left my room; 
I was not able to distinguish where the shots proceeded fix>m ; 
I thought it was up-stairs; I looked into the room, then 1 
backed out, and said, " My God f here he is 1 " I said, " For 
God's sake send for Dr. Childs;" the body was lying upon the 
left side, the head a little elevated against the washstand. 

Q. After hearing the door open and shut did you hear any- 
thing ? A. Not a word; heard no noise or altercation and no 
movement; had heard people speaking in the adjacent room 
on previous occasions, but on that morning heard nothing 
at all. 

Charles M. Doditde testified — I rose at six a. m., and called 
some girls at twenty minutes past six a. x. ; about five minutes 
after that I heard a shot ; I was then on the landing of the floor 
on which No. 267 is ; was on the main staircase ; I think I heard 
more than one shot, but 1 didn't count them*; all were fired 
within a minute, as quick as a man could cock a firearm and 
point it; when the shots were fired I heard a human voice; 
whether it was a cry of murder or a groan of pain I could not 
say; Vhen I was opening the doors I heard the annunciator 
ringing; there was a very brief interval; I think Mr. Barrett 
was the first man who told me of the killing — ^in the presence 
of the prisoner; I then went directly to No. 267; I did not go 
in; I saw the body; I went for a doctor. 

Dr. RmaeU Childs testified — I am a physician; I live at the 
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Sturtevant House; on the third of June I was summoned to 
room 267; it must have been near seven; nearer than half-past 
six; I found a body lying on the left side with its head 
against the washstand; 1 felt the pulse; it was barely per- 
ceptible; the respiration was very feeble; the wash-basin 
had water in it; blood had spurted into the water already 
there ; under the bed was quite a pool of blood; in a very brief 
space of time pulse and respiration ceased; as he was evi- 
dently at the point of death 1 did not move him ; from the 
w^ound in the temple there was a slight oozing ; afterwards I 
examined the body, but not very thoroughly, as I knew there 
was to be a Coroner's jury; several assisted me in placing the 
body on the bed ; a portion of the clothing was removed, and 
a slight examination of his pockets made; we found a card; I 
had been long acquainted with Chancellor Walworth, and my 
interest in the family induced me to go and see the grand- 
son ; he gave me a telegraphic dispatch to his grandmother in 
Chicago; I showed it to the sergeant; I believe he handed it 
back to me ; I took it to Mr. Barrett at the hotel. 

Stephen Keating^ sergeant of the Twenty-ninth Precinct, tes- 
tified — I saw the prisoner at a quarter to seven, a. m. ; he said 
he had shot his father, and wished to give himself up; he 
drew a pistol from his pocket and said, " This is the pistol I 
shot him with;" it had one undischarged cartridge; 1 asked 
him if his father was dead ; he said he must be, the last time 
he shot him he was very near him ; I asked him why he did 
it; he said he had not lived with his mother for a long time, 
and had threatened to kill his mother and her children; I 
asked him when he last saw his fether; he said not since last 
fall ; I asked him whether he had any disturbance with his 
father that morning; he said no; he showed me his left hand; 
the back of it was scratched or raised, and he said it was burnt 
with the powder; we took away from him a pocket knife; 
he said, ** Do you think I would commit suicide ? You are 
mistaken." 

Sergeant Washington Mullen testified — I went to the Sturte- 
vant House with Dr. Mulford and searched the pockets of the 
deceased ; I found a note and some keys ; I was present at the 
Coroner's examination; he stated as follows : 

Mr. O'Conor here interrupted, claiming that to admit in evi- 
dence the examination before the Coroner, in view of the fact 
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that the statement was made while the prisoner was in cus- 
tody, and without the usual and proper warning, and merely 
preserved orally, was a most dangerous innovation. 

The Court held that at present it appeared only as a volun- 
tary statement. 

Mr. Beach examined the witness, who stated: 

This was in the station-house. I introduced the Coroner as 
the Coroner. He had no writing materials that I kno'w of. 
When he said he had been stuying law the Coroner said, 
*' Weil then I suppose you know what is right." That is all I 
remember of a preliminary nature. 

Mr. O'Conor said that this was exactly the exception which 
the law refused to hear. 

The Court held that the mere introduction of the Coroner as 
the Coroner gave the conversation no official character, and 
admitted the evidence. (Exception). 

Witness resumed : 

The Coroner asked him why he came to New York ; he an- 
swered, "To do this; "the Coroner said, "To kill your father?" 
he answered, " Well, to settle this family difficulty." 

Coroner Nelson W, Young was called and testified to the 
holding of the inquest and the statement there made by the 
prisoner. 

The result of the post mortem examination was then given 
in evidence, after which the prosecution rested. 

Sir. Beach at 3 :30 p. m. opened the case for the prisoner, and 
occupied an hour and a half in his address to the Jury. Dur- 
ing the entire day the prisoner had remained calm and col- 
lected, but as Mr. Beach proceeded in a pathetic manner to 
describe the wrongs Mansfield T. Walworth, whom he pro- 
nounced a demoniac fiend, had inflicted upon his wife and 
children, the prisoner's feelings gave way, and dropping his 
head in his hands he seemed deeply affected. At the conclu- 
sion of Sir. Beach's address the court adjourned, the jury being 
allowed to separate. 

The Court opened on Thursday and was soon filled to a jam 
with spectators. There was quite a number of ladies present, 
ilany of them were old stagers in the murder trial fine of 
spectators, two of them having attended, it is said, every 
murder case held in this city during the past ten years. Im- 
mediately behind the counsel there were several lady friends 
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of the Walworth family, some of whom had been subpoenaed 
to attend, and others of them having come merely to give 
testimony by their presence to their friendship for the pris- 
oner and his mother. 

Augvsttis Ebert was the first witness examined for the 
defence, and testified that on the morning of June 3, he had 
occupied room 268 in the Sturtevant House, which immedi- 
ately adjoined that in which young Walworth was; he heard 
some loud talking, but was not fully awake until after the 
first shot; he could not distinguish any of the words made 
use o^ and heard no cry of murder; on hearing the shot he 
had jumped out of bed and pulled the bell violently. 

To the District Attorney — I was very much excited at the 
time; the only words I could distinguish were "hope," "mo- 
ther," "liar," but could not make out any connected sentence. 

Clarence T. Jenkins testified that he was a nephew of the 
deceased; lived in Albany; took charge of the effects of M. T. 
WalwortL 

Bev. Jonathan T. Backus, brother-in-law of deceased; Mrs. 
Arm Eliza Backus^ sister of deceased ; John M, Davidson, 
brother-in-law of deceased ; Chief Justice John M. Barbcur, 
Joseph W- Hill, a lawyer of. Saratoga in whose office the 
prisoner was studying law; John if. Putruim, a lawyer of Sara- 
toga; Wm. C. Barrett, a Justice of the Peace at Saratoga; 
Anson M. Boyoe, of Saratoga; Otto Van Bdleau, principal of 
the boys' boarding school which the prisoner had attended 
up to May last, all testified to the prisoner's good character. 
Most of these witnesses testified that he had no vices, while 
some seemed to regard him as immaculate. None of the 
witnesses were cross-examined. The District Attorney simply 
asked the pertinent question of each, " Do you know that he 
was in the habit of carrying a pistol during the last three 
years?" To this every one replied in the negative. 

Clarence A. Walworth^ a Catholic clergyman, testified — I am 
the eldest son of Chancellor Walworth; reside at Albany; that 
is the original will of my father (document shown him); 
the executors are Dr. Backus and myself ; Mansfield T. Wal- 
worth and I were the only two sons of the Chancellor; his 
daughters were Mra Jenkins, Mrs. Davidson and Mrs. Backus; 
I have known Frank Walworth from his infancy; his character 
is as near perfect as may be ; during this spring I entertained 
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.the project of travelling abroad, with the view of remaining 
some time ; spoke to Frank's mother about his going with me, 
and alluded to it the week previous to June 2 ; received a 
letter from Frank on this subject, enclosing another letter; 
received them in the afternoon of June 2 ; Frank's letter is 
dated '* Sunday, 1873;" the letter enclosed is in the handwrit- 
ing of Mansfield, the deceased; before I received the letters I 
got a telegram from Frank's mother saying that Frank had 
gone from Saratoga, she feared, to meet his father; on Tues- 
day, June 3, 1 received a telegram from New York saying 
that Frank had shot his father three times. 

To I\Ir. Phelps — I did not know that Frank was in the habit 
of carrying a pistol. 

Thomas E, Dennis^ telegraph operator, identified the follow- 
ing telegram sent by Mr. Barrett at the instance of the 
prisoner. 

''New Yoric, June 3, 1873. 
"C. A. Walworth, Chapel street, Albany: — 
" Have shot father three times. Look after mother. 

" Frank Walworth." 

Hooper C. Barrett recalled, stated that that was the telegram 
he wrote at the direction and in the presence of the ac- 
cused. 

Mrs. EUen Hardin Wcdtvorth was the next witness, and being 
sworn said: — I am the mother of Frank H. Walworth; was 
married to M. T. Walworth in St. Peter's church, Saratoga 
Springs, in 1852, on July 29, and resided at the Chancellor's 
house, which my mother now owns; lived there until the 
summer of 1861 ; the Chancellor's family and my two brothers 
resided in the house at the same time. 

The witness then gave the names of her children, with the 
dates of their birth, as follows : 

Frank H., born August 17, 1853. 

John Jay, bom October 19, 1855. 

Bessie, born November 2, 1856. 

Nellie, bom November 3, 1858. 

"Clarence, born October 20, 1859. 

IMansfipld Tracy, born June 19, 1861. 

^ubina, bom February 19, 1867. 

'Sarah, born June 7, 1871. 
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Of these children John Jay, Bessie and Sarah died, the 
latter in 1872. 

In the summer of 1861 I went to Kentucky, near Louisville, 
my brother Lemuel going with me, and all of my children ; 
lived there until 1867; my husband did not go there with 
me; lived in Kentucky tlyee years without seeing him; he 
did not remain in Saratoga when I went to Kentucky; he 
promised to meet me there; where he went I do not know; 
during the first winter he was in Washington, and afterwards 
in Saratoga; I had a country place three miles from Louisville, 
by means of which I supported my family; the Chancellor 
visited me there, and three years after I first went there, my 
husband came to see me, and remained for about six weeks ; 
I next saw him in Saratoga the following summer, and stayed 
there about a week ; in the December following I saw him in 
New York, at a boarding-house in Madison avenue; I came to 
New York to find employment, but not succeeding, went to 
Washington and secured an appointment under' the govern- 
ment; I then gathered my children around me and put Frank 
at college in Georgetown ; was eighteen months a government 
clerk, during which time my husband was with his brother, 
Clarence, at Albany; when I was discharged, owing to a 
charge of politics, I went to Saratoga, to the family mansion, 
and opened a boarding-house, and remained there until Octo- 
ber, 1869, during a portion of which time my husband was 
with me, Frank being then in Louisville; at the lurgent request 
of Mansfield T. Walworth I came to New York, to a house in 
Twenty-third street, belonging to a Mrs. Montross, all of my 
children being with me; the very day of my arrival I was 
taken ill, and continued so until taken to my brother s house 
in Buffalo; my husband did not go with me to Buffalo; soon 
after went to Kentucky, and the following summer M. T. 
Walworth followed and remained three weeks, after which 
he went to Saratoga; I spent the summer of 1866 in Saratoga ; 
deceased was there for three months, and the whole family 
was together; then went back to Kentucky; deceased came 
there in 1867 and remained there until his father's death ; I 
arrived at the Chancellor's just after his death with my infant 
child, Rubina, but soon returned to Kentucky and brought 
all my children except Frank back to Saratoga; Frank stayed 
with his uncle Lemuel ; deceased was living with l^s brother 
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Clarence, and we cliscuesed the question of a future residence, 
but came to no und(»i*8tanding about it; in November, 1870, I 
went to my motlier's house in Fifty»eocoiid sti*eet, New York, 
iMr. Walwoi-th being with nit', and we remained there until 
the final separation on the 2<5tli of January, 1871 ; I then 
went with all my children to Judge Barbour, and since then 
have not seen deceased; legal proceedings for a limitetl divorce 
were commenced in the Superior Court on January 27, 1871, 
and on the eighth of April, 1871, a decree of sepamtion was 
pronounced; on the 31st of July following the decree was 
modified to allow Mr. Walw^orth to see his children once a 
month; after I left Judge Barbour I went to my brother. 
General Hardin, at the Hoffman House; then went to my 
brother-in-law, Clarence, at Albany; remained there three 
weeks, and went to Dr. Backus, taking my children with me; 
from there I went to the old homestead at Saratoga; have 
remained there ever since with my children; Mr. Walworth 
addressed me very frequently by letter after our separation ; 
after I left him my youngest child was born ; being delicate 
from its birth, died January, 1872; Mr. Walworth never came 
near the house and never saw his youngest child; I did not 
always receive his letters; for the first two or thi-ee months I 
did, but after that it was only occasionally that I received 
them; some of his letters never reached me; there was no 
male person in my house who could protect me except ray 
son; Clarence Walworth spoke to me on the Thursday before 
the occurrence about taking Frank with him to Europe; I 
told Frank of it that evening; he seemed gratified, but said 
he should think about it; on Friday he went fishing with his 
younger brother to Saratoga Lake ; returned about six o'clock 
in the evening and retired early; on Saturday he was ari-ang- 
ing his clothes, books and other things and went swinging 
in the grove; on Sunday he slept until late; some young 
friends called in the afternoon, and they went to walk in the 
woods; he wrote a letter on that day and asked me for some 
note paper, which I gave him ; on Monday morning I came 
down early, and seeing Frank in the hall, said, " You are up 
early ; ** he made some casual reply and went out the front 
door; I thought he had gone to the Springs, and at breakfast 
table asked why he did not return ; some one said that he had 
gone away and left a message that if he was not back to sup- 
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per he would aot be home that day; I then went to hie room, 
and on looking around found an empty envelope in the hand- 
writing of M. T. Walworth; I immediately telegraphed to 
Father Walworth and to Judge Barbour; but could ascertain 
nothing about him, and then believed he had gone to Troy. 

The envelope she found was produced. It was postmarked 
" May 30th;' 

A recess was here taken, after which Mrs. Walworth again 
took the witness stand and identified a document which 
proved to be a stipulation modifying the decree of divorce, 
signed by her, and said she had a counterpart of it, signed by 
Mr. Walworth; she supported herself and children entirely by 
her own exertions, with the exception of about three hundred 
and fifty dollars received from the Walworth estate ; while 
she lived with Mansfield T.Walwoi-th he always carried a pis- 
tol, A pistol being produced, she said it originally belonged 
to a Mr. Adams, who is now dead, and which was given by 
Mrs. Adams to Frank to take care of some time in 1870, since 
which time he has had charge of it ; the way I found my hus- 
band's letters had been kept from me was that Frank gave me 
a large package of his father's letters a few months after the 
separation, under my promise not to read them ; since that 
Tuesday, (the day of the murder,) I have found numbers of 
letters in Frank's secretary ; I know he was advised to keep 
them from me ; a few reached me. (Several letters were here 
shown her, one by one.) This letter I have seen before; I 
know Frank saw it ; it must have been received in August, 
1873. (This letter was dated August 13, supposed to be in 
1872.) 

The following letter, written by the prisoner the Sunday 
prior to his fatal visit to New York, and received by his uncle 
in Albany on Monday, June 2, 1873, was then read: 

" Saratoga, N. Y., Sunday, '73. 
" Dear Uncle — Mother told me of the invitation you ex- 
tended to me to accompany you to Europe. Having only 
recently any desire to go to Europe, the invitation was partic- 
ularly acceptable, and as I would have to leave her soon any 
way to attend the Albany Law School, I told her (on her inti- 
mating that you wished an answer 'in the morning') that she 
might say I would like to go. I am of the opinion that it 
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wonld be neither safe nor wise to leave her unprotected 
against father's acts. In fact, I do not think her situation is 
by any means a safe one as it is. I enclose a letter from 
father to her, which I received yesterday. I am going down 
to New York in the morning to try to see him, and I may 
add, without informing mother, for she would feel very un- 
easy, ily trip will determine any question in regard to my 
going to Europe or anywhere else. I will be hecu-tily sorry if 
I shall have caused you any trouble or expense. 
" Affec. your nephew, 

''F. H. Walworth." 

Mr. O'Conor then read Mansfield Tracy Walworth's last let- 
ter to his wife, and which she never received, it having been 
intercepted by Frank and afterwards sent by him to his uncle, 
enclosed in the letter above given. This letter (supposed to 
be of May 30, 1873, instead of May 3) is as follows: 

" May 3, Seven o'clock in the Morning. 
" Prepare yourself for the inevitable. I am getting over my 
wasting fever and shall be out of my room in a few days. I 
am going to call upon my children ; my heart is starving for 
their caresses. Make the interview as easy and pleasant as 
possible. I cannot stay from them much longer. I w:U see 
them — ^peaceably if I can, or with a tragedy if I must Their 
little faces haunt me, as they are mine. Popish cruelty must 
bend to the demand of a father's breast, or the Walworth 
name goes out in blood. Keep Frank Walworth out of my 
way. You have taught him to hate me, and his presence or 
obstruction in any way will only excite fatal exasperation. I 
want to see my Uttle girl and come away peaceably. Beware 
that you do not in any way arouse the frenzy which you have 
known to exist since you left me. There is a reasonable war 
to deal with me. I shall have my right49 under that decree, 
with no further legal delay or expense. I have conceded 
promptly every right under that decree, and now I am going 
to see mjr children, and you shall not bring them up to hate 
their loving father. Eliza Backus has written to me that you 
will do it if you can, from your associations with them; and 
then I shall shoot you and myself on those door-steps, for I 
have nothing further to live for. I am a broken-hearted des* 
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perado. I admit it. Save this letter for lawyers and courts 
if you please. God is my lawyer ; not the remorseless, brutal 
god that you and £liza Backus and C. A. Walworth worship, 
but that God who has planted love in my heart for my little 
girls, and that says to the tiger bereft of its young, '* Kill !" 
You are an infamous wretch to keep me for more than two 
years from the little hands and hearts that love me. Your 
only excuse was my poverty and misfortune. When Frank 
refused to speak to me in the streets of Saratoga I said to my- 
self, *' She is teaching them all to hate a broken-hearted 
father.*' Then all is lost and the tragedy must come. When 
I know from the conduct of my little girls that you have 
taught them to hate me, that moment two pistol shots will 
ring about your house — one slaying you, the other myself. I 
know that you have no personal fear, no more than I have, 
but we both must die when that discovery comes that you 
have estranged my young children from me. It is possible 
that you have not dorfe so, and you shall have your life. If 
my little girls do not love me, then life is valueless, and I shall 
die with a feeling of luxury and rest to come ; but you will 
have to attend me to the spirit land. The God of justice de- 
mands it. Therefore I say to you do right under that decree, 
then all may be well ; but now my heart is agonized for my 
little children. If you had common sense you would know 
how to appreciate the danger. 

"Manspebld Tracy Walworth." 

After some discussion by counsel as to the admissibility of 
the letters identified by this witness, the Court adjourned. 

Upon the opening of the court room on Friday morning it 
was immediately crowded with spectators. Such eagerness 
to catch a sight of the prisoner and such anxiety to witness 
the proceedings were never before evinced within the recol- 
lection of the oldest court habitue. At no criminal trial either 
has the attendance of ladies been so large, and they sat all 
day with heads craned forward with curiosity that never 
slacked. Mrs. Walworth, the murderer's mother, came in 
promptly at ten, leaning on the arm of her husband's brother, 
Father Walworth, and the prisoner came in almost immedi- 
ately after, and conversed cheerfully and unrestrainedly with 
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her until the " Hat's off" of the court crier called attention ,to 
the important business of the day. Many of the friends and 
relatives of the prisoner's family were also present 

After argument by counsel. Judge Davis decided to admit 
the letter of Aug. 13, 1872, in pairt He should strike out all 
which was merely historical, however coarse, and admit the 
threatening portion alone. He said that the late decision of 
the Court of Appeals (Stokes' case) seemed to permit a wider 
latitude, to engender a tendency of liberality in the construc- 
tion of the law applying to this character of evidence, and, as 
there was a doubt, he should give the benefit of the doubt to 
the prisoner. 

Mr. Beach took exception to the ruling so far as it excluded 
any portion of the letter. 

The portion of the letter ruled out by the Court was also 
read at lajst, the District Attorney consenting to have it go 
before the jury with the rest. 

The following is the letter in full : 



! 



" PuBUCATioN House of Carlbton & Co., 
Under Fifth Avenue Hotel, 
New York, August 14 
" Listen to these terrible words. They will show you how 
keenly and fiercely I feel the humiliation of Reuben H. Wal- 
worth's will, and what a Scot, the descendant of King Mal- 
colm, will do when all has been taken from him. Reuben H. 
Walworth always hated me from my cradle. He always 
hated any one who was high-spirited and would speak out 
their thoughts. He always liked cringing hypocrites, like 
Eliza Backus and Clarence Walworth. Although he saw my 
ambitious spirit he hated it because it would not toady to his 
favorite Yankees. Hence from my cradle he persecuted me 
and headed me off in every pursuit or speculation. I could 
not please him in anything because I would not whine to him 
about his feivorites. Everything that I ever wrung from him, 
even my pay in the Spike ccise, was wrung from his fears. 
The only reason that he did not omit my name from his will 
altogether was that he respected my talents and hoped 1 
would write his Ufe. He knew nobody else would. But he 
has stung me into madness and broken up my family by plac- 
ing me in the humiliating position of being under a trustee* 
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and that trustee my brother, who has neither ambition nor 
heart. From his grave he glares at me and says : — *• Ha I ha ! 
You were always proud and high-spirited, but by my will I 
have put in your side a thorn for life. You have no dignity 
under it, and it will sting you to your grave. The only ones 
of my name who have any dignity under my will are your 
sons, Frank and Tracy, who will bear my name to pos- 
terity.' Now, Ellen Hardin, knowing that I am helpless 
undex' that will, if you will persist in trying year by year to 
see how much of thst tmat property you can get out of me 
by threats of law, by personal blandishments to my trustees, 
or by any other means; if you doubt and will not see that I 
ought to have something for my entire life, whether he intend- 
ed me to or not, then mark what will be the finale of my ven- 
geance upon that dead scoundrel dog who has made me so piti- 
able before men and before you. I will — so help me the de- 
mons who wait upon the persecuted and the proud spirited a:i.il 
the revengeful — I will, when stripped by you of my property 
(and you mean it at last), plunge my dagger into Frank and 
Tracy's heart, and cut off the Walworth name forever. God 

d n him, he has elevated them and degraded me, and you 

gloat over it. I have not one single firm right under his will. 
This you believe, and this has been the cause of your despis- 
ing and abandoning me* With cold calm purpose you con- 
template ray eventual beggary and humiliation. I will kill 
your boys and defeat the d — -— d scoundrel in his grave and 

cut oft' his d d name forever. Now you just persecute me 

about that property, and keep this thorn alive in my heart, by 
.the eternal God I will kill them and you too. Now you hunt 

my property any further , and I will kill your boys 

as well as you. The dead villain shan't rob me of wife, 

children and property. If I can't have anything, I'll have re- 
venge. I have lost nearly everything which makes life 

tolerable." 

(The letter is without signature). 

The reading of this letter was listened to with the deepest 
attention and caused profound sensation. The mother and son 
sat apparently unaffected during the reading. 

Mr. O'Conor then read the provisions of the will of Chan- 
cellor Walworth affecting his son Mansfield. His share is 
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given in trust for the use of himself and family. Mr. O'Conor 
also read the decree of divorce, dated February 7, 1871, pro- 
viding for the separation of Mansfield T. Walworth from his 
wife Ellen T. Walworth, and for the maintenance of herself 
and children. 

Mrs, EUen Hardin Wcdtoorth then resumed the stand, and 
her examination was continued by Mr. O'Conor. 

Q. After decree of divorce, when did you first learn that 
Mr. Walworth had any wish to visit or see his children ? A- 
In the fall of 1872, I think in November. 

Q. Had you known of this clause in the decree before that 
time ? A. I hai 

Q. Did you oppose in any degree his being allowed to see his 
children ? A I did not, I was willing that they might be seen 
in presence of their uncle, Kev. Clarence Walworth, upon a 
week's notice to my attorney. 

Mr. O'Conor, after some preliminary questions, now asked 
whether any acts of personal violence had been committed 
upon her by her husband, while they resided in Fifty-second 
street, in 1871. 

Mr. Phelps objected, and Mr. O'Conor stated that they in- 
tended to prove that such acts were perpetrated, and young 
Frank came into the room at the time ; that it had a very great 
effect upon him for a long time. 

The Court — Do you intend to allege that he was insane 
when this act was committed ? 

Mr. O'Conor — We intend to allege that his mind was so 
affected that he was not sound at the time of his interview 
with his father. 

Mr. Beach — We shall furnish evidence showing that the 
state of his mind was such that he was not responsible. 

The examination was resumed and the witness said : My 
son was called in on that occurrence ; it was about eight p. ic ; 
it was about ten days previous to the separation. I had been 
subjected to physical violence, which compelled me to scream ; 
my scream brought in Frank; he did not leave me till mid-day 
of next day; my husband remained in the room imtil next 
morning; I noticed in Frank a repetition of the peculiarities I 
had noticed four months before when I had first indicated to 
Frank that his father had used personal violence to me; I 
showed a severe braise on my arm ; he showed extreme pallor. 
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and I notixied a pinched look on his features expressing severe 
BuflFering, both mental and physical ; it alarmed me so much 
that I did not, on his account, afterwards tell him; he was 
very quiet, and simply said, "This must not be ! " On this occa- 
sion, in January, as soon as I myself recovered, I noticed the 
same symptoms; when he came in he had his hand on his 
father's shoulder, and said, " Be quiet, father;" there was no 
further violence by his father; after the first Occasion I rarely 
spoke to Frank of his father; we very rarely spoke of him; on 
a few occasions during the first few months when I was re- 
ceiving Mr. Walworth's letters, I saw him reading them, and 
noticed some of the same symptoms each time ; afterwards, 
when I ceased to receive them, I frequently noticed similar 
symptoms without knowing the cause, and thought his health 
was aifected ; once I saw him most violently affected, as I 
knew next day by receiving the letter which he had read; I 
was called up by one of the children saying : ** Frank is sick ;" 
I went up and found him with his body rigid and this pallor 
of which I have spoken ; I applied such restoratives as I could, 
and he shortly fell into a profound sleep for an hour; I noticed 
similar symptoms on various occasions, in greater or less de- 
gree ; he was, before I first let him know about his father, a 
very gay, joyous boy ; afber that he was at times very quiet 
and abstracted ; there was a notable failure of his memory ; 
we used to laugh at him as absent-minded; he would go to his 
room for some article of dress to go out and come down with- 
out it; go down street and forget his errand, and after lock- 
ing up the house would go round to lock up again, sometimes 
two or three times; he was abstracted at the table; several 
times screams from his room woke me up and I went to his 
door; his pillow was stained at times; I saw Frank the Mon- 
day he left Saratoga; I noticed his extreme paleness then; 
noticed his great paleness; when he was in these fits of ab- 
straction he generally had a sad look; he was always courte- 
ous to others, but before this he was lively; he was not subject 
to fits of anger; his character, so far as I know, was in- 
variably good, both as to amiability and uprightness; there 
was nothing to call a vice, or, in the ordinary sense, an irreg- 
ularity in him ; he was always amiable and kind in the family, 
but not demonstrative; he had never in my hearing uttered 
any threats against his father; I mentioned to Frank an oc- 
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currence which took place at the Hofiman House between 
his father and my brother; I told him that his father had en- 
tered my brother's room, while he was in bed, and presented 
a pistol to his head while he was in bed; that fact I had no 
personal knowledge of; it was stated to me. 

Mr. O'Conor produced four packages of letters written by 
Mansfield T. Walworth, which were identified bv witness as 
in his handwriting. The packages were marked " Exhibits 9, 
10, 11, 12, 13, and 14," and were to be read in evidence to the 
jury at another stage of the proceeding^, unless the ruling of 
the Court should be adverse to their introduction. The first 
contained 19 letters written by the deceased to Mrs. Walworth. 
The second exhibit contained two small sheets of paper iu 
separate envelopes wrapped around several percussion caps, 
balls, and a small quantity of powder. The remaining exhibits 
contain about the same number of letters written to Mrs. 
Walworth at another period, and to her brother, General Har- 
din, and Mr. Walworth's sister, Eliza Backua 

Mr. O'Conor then asked Mrs. Walworth concerning the 
condition of her husband's mind. 

The question was objected to. 

Mr. O'Conor insisted that an important element in estimat- 
ing the condition of the prisoner's mind was the condition of 
the parent's mind; and these letters, not one, but many, could 
hardly have proceeded from any but an insane mind. It was 
with a view to show a hereditary stain of insanity that these 
letters would be admissible. 

The Court in this view admitted the questions. 

The Witness — I have seen him in his conversation about 
very ordinary topics suddenly begin to talk upon some other 
subject and work himself into confusion, throw his arms 
violently about, and talk very violently and very unnaturally; 
he wore a very curious expression, and when he did not act 
with violence towards myself he generally expended his fiuy 
upon some object in the room — ^perhaps a piece of furniture; 
and anything he happened to have in his hand he would 
break ; I do not know that he would expend his fury upon any 
animal ; it was in the summer of 1865 I first noticed his very 
violent manner ; it was in 1871 that I finally left him. 

The Court here took a recess, after which the examination 
of the witness was resumed by Mr. O'Conor. She was asked 
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to state the peculiar acts of violenoe on the part of the de- 
ceased, in reference to herself, as showing his temperament 
and disposition. The Court, doubting the propriety of this 
course of inquiry, it was suspended. 

Q. Did you notice anything else peculiar about Frank after 
these spells ? A. I noticed a peculiar flush of the face some- 
times and spots over the upper part of the face at such times; 
when he came out of these spells it was with a stai*t ; on one 
occasion he fell and injured his head ; that was when he was 
seven or eight years old ; he was struck in his base ball club 
once and complained for some months after of his head. 

A pistol was here shown. 

Witness — I know this pistol ; it was presented to the Chan- 
cellor by the inventor; he gave it to Mansfield soon after and 
he had had it ever since ; he had another pistol besides. 

Mr. O'Conor informed the Court that the five barrels were 
loaded, and a court officer, by direction of the Court, removed 
the chambers. This was the pistol which had been found in 
the room of Mansfield Tracy Walworth. 

This closed the direct examination, and Mrs. Walworth 
was cross-examined by Mr. Phelps. In reply to questions she 
eaid : I saw Frank's pistol in his possession two weeks before 
he left Saratoga : he used to keep it in his room ; I had no 
intimation of his departure, on that Monday, until I received 
the message that if he was not back to supper he would not 
be back that night, but he was speaking of going. In reply 
to further questions as to the peculiar conditions of her son's 
health, she stated that she noticed a certain rigidity of the 
limbs which would last perhaps half an hour. 

Q. When did you last see Mansfield ? A. From the time I 
left New York, in January, 1871, I never saw Mr, Walworth 
again ; his occupation was that of an author ; his first book, 
written soon after our marriage, was " The Mission of Death," 
the next was "Lulu," then "Stormcliffe," and then *' Warwick." 
He might have written another between ** Warwick " and *' Lu- 
lu ;" then he wrote "Beverley" and "Delaplaine ;" I remem- 
ber there was an earlier one, called "Hotspur," which came 
after " Lulu." 

Mr. O'Conor, taking up a book, read from it a list of Mr. 
Walworth's works in the following order, and it was taken by 
the Court that they were produced in that order : " Warwick," 
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"The Mission of Death," "Hotspur," "Lulu," " Stormcliffe," 
" Delaplaine," and "Beverley." It is in " Beverley" that Mr. 
Walworth is said to portray his own unhappy life and experi- 
ence, or a large portion of it. 

The witness further stated that she did not know how the 
two volumes of MS. of the late Chancellor's writings got into 
Mansfield's possession. 

Clarence Jenkins was re-examined by Mr. O'Conor. 

Q. You stated under examination, that you went to the 
room of Mansfield with the Coroner, to remove the articles 
there and take care of them. Did you find a loaded revolver? 

A. I went there on the Thursday before the body was re- 
moved from the city vn\,h the Coroner and Deputy Coroner 
Marsh, to get the clothes, and in the drawer we found the 
pistol loaded, and it has so remained ; I called the Coroner's 
attention to it, and he examined it, and replaced it in the 
drawer, and locked it in ; it remained there until I took it ; 
it remained in my possession until I gave it to you just now. 

On the cross-examination by Mr. Phelps, the witness said : 
I am connected with the family; I went to get possession of 
the property under authority of Mrs. Walworth ; I found a 
great many writings of Mr. Walworth in the room. 

To Mr. O'Conor he said : The deceased occupied a single 
room in a tenement-house. 

Mr. Amsden testified — I reside at Saratoga Springs ; I am 
a gun manufacturer ; I knew Chancellor Walworth quite well ; 
I know Frank Walworth quite well ; I have seen considerable 
of him for a jeax ; we have been in the habit of playing whist 
together ; I saw him one Monday morning, on Broadway in 
Saratoga ; it was near the railroad station, but on the other 
side ; one of us introduced the subject ; he said, " When shall 
we have another social game of whist?" I said, "Any day 
this week ; this afternoon if you like ; " he said, " Won't to- 
morrow afternoon do as well ? " I said, '* Any day you like ; '' 
his character was irreproachable ; never heard he had a fault 

A number of letters were then read by Charles O'Conor, 
written by Mansfield Tracy Walworth to his wife. They were 
read as Mr. O'Conor stated, for the purpose of showing the in- 
sanity of the deceased, with the view also of deducing the in- 
herited insanity of his son and murderer. A great majority 
of the letters were written while the divorce proceedings be- 
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tween Walworth and his wife were pending, and the man 
seemed to have been maddened by the delays and postpone- 
ments which were entailing expenses upon him, preventing 
him from proceeding in his literary work; and he charges it 
mainly to her and her lawyer. An important fact about the 
letters is that very few of them have any signature attached, 
and they are identified by the handwriting. They are very 
long, one containing five sheets, and are written in an irregu- 
lar, spreading hand, with the lines unevenly spaced. The 
elate of the first letter is not given. It reads : " Why do you 
not sign the papers which your lawyer says he sent to you ? 
Is it not an honorable settlement, and was it not signed by 
me promptly ? I waited weeks and weeks patiently, but your 
lawyer said the doctors wouldn't allow you to attend to any 
business or sign it ; and now, with the most marvellous breach 
of good faith, your lawyer has ruthlessly and treacherously 
gone to the Trust Company which, by settlement, the lawyers 
stipulated should be left alone. If you incited him to this 
breach of fjuth you- met a most signal failure. Are you, his 
instigator, two-faced also ? I made you some offers to get to 

my work, and gave you about $250. As is my judge I 

never received the document, which I would have abided by ; 
but now I will never make such an agreement. Already $250 
of my precious money gone to my lawyer. 

**J God! aren't you going to sign the agreement your 

lawyer sent you ? You are a demon, keeping me from success 
by wasting the precious dollars and tormenting me after a 
settlement has been agreed upon. Great God, woman, let 
me go to my work. The hardest time for " Delaplaine ** is 
here. In six weeks the fate of the book is told. Ellen Hardin, 
sign this paper which you agreed to sign. Great God, are 
you going to allow that crafty lawyer to get your name and 
to get my name as the author of '* Warwick," to spread his 
name before the American public as a divorce lawyer ? For, 
as sure as God is in heaven, if this agreement isn't signed I 
will place the fact before the public ; but that is not my only re- 
source; there is murder and suicide also ! I waited six weeks 

patiently, and, by the God, I will give you no more 

time, but throw "Delaplaine" into the ditch, re-open the 
divorce and sue for my children, unless you sign the agree- 
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ment, and will devote the rest of my life to fighting in the 
courts, and with murder and suicide in the end." 

"July 17, 1871. 

" You dishonorable . $200 more of the precious 

money gone to my lawyer. I cannot get into a situation 
where I can start afresh, and every delay causes loss, and the 
plank is riven from under my feet and I am on the verge of 
beggary and desperation every hour. Why do not you sign 
and give me a chance in life? I signed promptly. Why 
must this extortion of money for every adjourn- 
ment go on ? Don't you know that ydur lawyer is charging 
you for every delay ? Oh ! I am crazy for just a few dollars 
to pufilh my book " Delaplaine " into success, and " Delaplaine" 
is dying— dying ! Two years more of my life wasted ! Oh ! 
on Calvary — but do not think the last cry means weak- 
ness; as, by the , in wasting my time you have 

armed me. May ;^ you. I revoke every promise I 

made you. I do not revoke my legal agreement. I stand by 
it as I do by every honorable agreement I ever made. It is 
your lawyer that played me false. This last trick of your 
lawyer, that it is necessary to make a stipulation that I will 
not break my engagement, is frivolous. Why didn't he think 

of it before ? I do not care a ; but put it in fifty times 

if you like ; but hurry up, and stop this useless waste of money, 
since the first day I entered Charles M. Whitney's office. 

Eternal ^ can't we get it signed ? He told me the lawyer 

had put the money stipulation into the agreement of his own 
option ; and even Judge Barbour says to me that Whitney is 
a Yankee puppy, making out of the miserj' and patience and 
agonies of others, delay and pay, and to get it before the 

public in the courts; and I am sure he is pursuing 

the course to get it there. I agreed with Judge Barbour to 
relinquish all nearly to you but two hundred dollars, and 
Whitney never sent the agreement to me, according to 

promise. He is a liar; he never sent it to me. 

Hurry up for sake you. You are a fooL" 

" July 8, 1871. 
'**'Your lawyer asked another adjournment to-day. I cannot 
hold out longer. The pistols are loaded. If you succeed in 
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getting the $950 from the trust estate of my father I shall 
shoot you, stamp out your life with my boot, and shoot my- 
self if your mother is not near. If she is near I will use the 
second shot on her body and the third on myself, behind the 
ear. Why ? Murder for $950, you ask ? Why ? Because you 
robbed me of my young ; and now, in my miserable agony, 
on the loss of all that makes life tolerable, you remorselessly 
seek to knock from under a despairing wretch the last plank 
on which he can succeed. I went to Judge Barbour's to kill 
you ; that door chain alone saved you. If you do not sign the 
papers your lawyer says he sent yon to sign, and which your 
sickness alone prevented you from signing, I shall shoot you. 
You are dealing with a despairing, demoniacal murderer, or 
whatever despair makes a man. Sign quick." 

"July 29, 1871. 

** Your lawjrer says to my lawyer that on Saturday he put 

a slight modifif^ation in the articles of agreement which he 

thought necessary for your protection, and laid before you to 

sign. Is that truth ? And is the delay solely due to your 

not signing ? He says so. Great cannot this thing be 

closed promptly and business like, and the waste of money 

on the lawyers stopped ? By the eternal , I cannot be 

trifled with any longer. Sign promptly and business like. 
Why am I so eager ? Because I am hungry, and starv^ation 
begins to stare me in the face ; and this, added to the agonies 
of my heart, will make me murder you myself Oh, can't you 
see it? Won't you sign it and make your lawyer close it up 
as quickly as he can ? Can't you telegraph to him to hurry 
it up and close the business ? I am so hungry and so weak, 
and the pistols for you are lying loaded beside me all the 
time. My book failed to bring me money and my efforts to 
get a situation have failed. I am a hungry demon, and am 
longing to lap my tongue in soft blood. You are making 
your grave by delay. But we shall lie so peacefully side by 
side in deatL sweet Death ! Sweet Death." 

" Satubhat Night. 
(Supposed to be July, 1871.) 
" 1 have just come from the lawyer's office. He says the 
agreement has not been signed and returned from Saratoga. 
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you. Sign it and let me out of the expenses 



of the law. May the expenses of the law that are 

beggaring me! you. You are planning some 

other evasion of your plighted word. Beware of me. 

you. I am dangerous. Listen *to the murderer's hisB, and 

beware of me ! You robbed me of my children and you want 
to rob me of my pittance. I am watching you with a hawk's 
eye and a despairing heart. Woman, why in God's name 
don't you sign the papers? The pistol is lying beside me 
loaded that will relieve me from starvation and hell, and like 
a flaming demon I will scatter your brains. I am in earnest, 

you. Do the words sound tame on paper ? Hog s 

, I will murder you for depriving me of my sweet, darling 

money. Hist ! hist ! hist ! Let that ring through your 

inhuman eara The broken-hearted wretch will drag his tor- 
turer with him to helL 

"July 28, 187L 
" Again to-day I have been to my lawyer. He says the 
papers to be signed by you are still in Saratoga. You are de- 
laying, of hell. Another adjournment to be paid for and 

the pennies scarce! The hopeless wretch grasps his pistol! 

You take from the hopeless author his last hope. Vile 

avaricious wretch, I grasp the deadly weapon for both of us. 
Stand oflF that property ! You robbed me of everything sweet 
in life and of peace, and I want to wreak a dying vengeance on 
you if you do not relinquish your grasp on the only thing. 

you, you can appreciate ray money. Sign the 

papers you agrreed to sign long, long, long ago, and I will let 

you go, dragging my heart-strings after you. But let go 

my sweet darling precious money. Too late I have learned 
that money is the hope of life and that for industrious poverty 
there is no home, no hope, no success in life, no love of child- 
ren ; and I clutch the money with a demon's clutch, with a 
murderer's clutch and I would gladly murder for it and die. 

Sign the papers which you agi'eed to sign, ^. You have 

^miscalculated Mansfield Tracy Walworth as others have done. 
'You will awake to the reality when you beggar me and the 
t bullet crashes through your skull and through mine. Stand 

» ofiF you ! I asked you to do nothing which your 

• lawyers have not stipulated for, you, false, cold, de- 
mon-hearted .^ 
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" Monday* 10 a. m. (supposed to be July 7). 
" That same pleading, ever-present determination is work- 
ing me up to the final tragedy. I go down in five minutes to 
see if my lawyer has received and filed the agreement signed. 
But my superhuman second sight tells me that you have 
again prevaricated, and that Chancellor Walworth's younger 
son must be a murderer and a suicide. So be it ! I have done 
all I could to avert it. I have waited patiently for weeks. 

You are pushing on your doom. By the eternal , 

Ellen Hardin, the purpose of three years of your life of aban- 
doning me and grasping that property shall be thwarted in 
your blood and mine. If you fail the catastrophe comes as 

sure as fate, you. All the intensity of hate in my life is 

centered on you. Listen for the crack of the pistol ! " 

" Publication House, Carlton & Co. ) 
August 27. ) 
" Sign this paper and I will trouble you no further. The 
devil says to me, you fool, she wants to beggar you; she wants 
two-thirds since her &ther died; she has kicked you out like 
a dog; she does not care a groat whether you succeed or not; 
she means to torment you about that property, because she is* 

a woman — a thief, a traitoress. Now sign this paper, 

and I will try to bring this tortured brain once more down to 
literary work. My lawyer says, she will never sign anything 

that you want her to because she gloats in torturing you. 

you, Ellen Hardin. It is in me to succeed at books if you 
leave me alone and take the apprehension of law-suits from me. 

Sign this paper or a tortured author will kill you, by . 

Why did you make me give up my children to you and make 
no fight for them ? Because I thought the trust property would 
be left to me and that I could succeed as an author. My law- 
yer says, she says I am a fool ; that she hates me ; that you say 
you will do nothing that I want you to do just to keep you 
uneasy, and that your brain cannot bend to Uterary work ; she 
knows that if you succeed her affidavits must be perjuries be- 
fore the worldL Now, sign this paper, or I will murder you. 
I do not believe in any God, but I believe there is a devil, 
and that devil is you. Why in the name of common sense, 
after you robbed me of the sweetness of life, do you not leave 
me in undisturbed possession of the property, so that I can 
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stay in New York and work ? Here industry accomplishes 
wonders, even in the mere profession of authorship. Sign this 
paper as a guarantee. What did Whitney mean when he said 
there would be more trouble about the property — ^that the 
Hardin's pride \Vill not allow them to contend about this 
little property ? In the name of God, when I gave you my 
children for money, am I not allowed to live in peace, 
when I would sell my soul for it ? Oh, money is as sweet to 
the Hardins as anybody else ; but there is not one of them 
who has courage to murder for money as I have, and I will if 
I am not left in peace with this two-thirds; for when that goes 
my last plank of ambition will be taken from under me and I 
will murder. So hard, so hard is an author's fate." 

{The agreemerU which he VMxnted signed.) 

** I promise before God to abstain against all law-suits or 
take any of the property. I am satisfied with one-third which 
he has relinquished for my relief I know he has hell enough 
to carry on his mind from remorseless children, without my 
crippling him by law-suits for the money. Sign this paper to 
give me mental rest, necessary for literary work. I will not 
approach his trust again or enter any court so long as I re- 
ceive one-third trust property." 

The reading of the letters continued from about half-past 
two o'clock until ten minutes past five o'clock- in the after- 
noon. They were all of the same ribald, blasphemous tenor, 
some of them absolutely surpassing belief The court-room 
was as still as death. Every voice was hushed but that of the 
great old lawyer, and as his clear, emphatic tones rang 
through the corridors outside, every heart was stilled with 
horror. One letter was addressed to Judge Barbour, threat- 
ening him that he would shoot him in the public street and 
fall a suicide over his body if he interfered between his 
wife and himself, and if his property was not restored to him. 

Another was addressed to Father Clarence Walworth, an- 
nouncing that he intended to kill him if he egged his Anfe on 
against him, and saying that he would spit upon the reUgion 

which could make a saint out of such a as him. In 

some were found bullets and caps, and* in others powder. 

In one was found an extract from a newspaper in which the 
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foul murder of a wife by a husband was described, and this ho 
likened to the tragedy which was impending over her. 

One addressed to his sister, Mrs. Backus, threatened her- 
self and her family with death if $200 of property, which he 
said was kept from him, was not restored to him. He said the 

book trade was bad, and that $200 would have got 

him circulars, and he could have made a success of his book 
and made hundreds of dollars. 

Another to Mrs. Backus was as follows : 

" ]Mt Dbab Sister: I have conceived the great secret of my 
existence. I was not born as men are, but was let down 
from heaven in a basket. All who have preceded me are im- 
postors. I am the true Messiah. It will cause a great com- 
motion on the earth when I am summoned, for I shall be a 
soldier-king, and live in heaven — ^the home of my Father-God. 
♦ * * You, of course, are not morally my sister, but dur- 
ing our terrestrial intercourse you have manifested such kind- 
ness for me that I shall make you one of the queens of the 
earth. * * * Keep this secret until I am announced by 
the sound of 10,000 trumpets, then fall down and worship me, 
for I am M. T. Walworth, the true and eternal son of 
God." 

And so the letter runs on, like the ravings of an excited 
maniac. 

At the conclusion of the reading of the letters, the Court ad- 
journed till Monday. 

On Monday morning, June 30, the Court met at ten o'clock. 
The proceedings were delayed some time by the absence of 
one of the jurors. Immediately after the Court met, the 
pi"ifloner, accompanied by his mother, uncle, and a number of 
other relatives, was brought in and coimsel for and against 
him appeared in their seats. The court room was at once filled. 
The prisoner's uncles, aunts and numerous relatives gathered 
around him and almost screened him from view of the curious. 
Next him sat his mother, dressed in deep mourning, with a 
face of Parian marble in its beauty and coldness, and the two 
held whispered converse all through the long wait for the 
juror. No anxiety was visible in the countenance of either. 
Sometimes a ripple of a smile would cross the countenance of 
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both, and again a sudden look of intense a£fection would illu- 
minate the eyes of each and be gone. 

At 10.40 the juror Mr. Chamberlain, was still absent. Justice 
Davis asked the other jurors if they knew any reason for his 
absence. The foreman replied that Mr. Chamberlain went to 
Milbum, N. J., on Saturday. He promised to return at 10.15 
to-day. 

Almost immediately after Justice Davis received a dispatch, 
as follows : 

" TrRNER's Station, N. J., June 30. 

Train broke down. Will be two hours late. J. A. C." 

A recess was then taken till one o'clock. 

At half-past one all the jurors were in their seats, and the 
trial was continued by recalling Mrs. Walworth to the wit- 
ness stand. 

Mr. O'Conor repeated the question of a former day as to acts 
of violence to denote insanity, and the witness continued:— 
In the summer of 1865 I was spending a few days at Sara- 
toga and had been on veiy pleasant terms with Mr. Walworth; 
one evening at that time I went out with Chancellor Walworth 
and two friends ; we visited one of the hotels, staying for a 
short time and returning about ten o'clock; on my return I 
found that he was in the room and that he had the door locked; 
after knocking a couple of times he opened the door ; he look- 
ed with fury at me, and with a terrible oath exclaimed, ** I will 
show you how you will leave me of an evening again;" he 
seized me by the arm and shook me with great violence; he 
pushed me against the furniture and literally tore the clothes 
from my back; when I took up my infant to leave the room 
he commanded me in the most threatening manner to lay it 
down again and myself; in an hour or two ke fell asleep and I 
escaped from the room. He had been in the habit of actiug 
in a very violent manner far a great many years. 

Q. After this occurrence in 1865, just detailed by you, state 
any further subsequent acts that recur to you. A. In the 
summer of 1869, when my sister had sent me some clothing 
and other presents of various kinds for the children, without 
any previous signs of displeasure, he arose suddenly in the 
night, and swore at his sister in a most violent manner 
and commenced to search the house for the articles and de- 
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stroyed them ; at that time his appearance was very remark- 
able, as were also his words and gestures. 

Q. State as well as 70U can the nature and character of his 
appearance when he waa enraged. A. He was always ex- 
tremely pale and had the look of a wild beast ; I cannot ima- 
gine any other expression like it. 

Q. State any other instances of this violent conduct or 
variety of acts which you then observed. A. At another time, 
about nine o'clock, after spending a quiet evening, he came 
to my room door, and as I opened the door I saw that he wore 
the same terrible expression ; and, with both arms uplifted, he 
uttered thos^ fearful exclamations, " Hardin shall not rob me 
of my wife and children," although we had not seen my 
brother for a long time previously ; he then struck me vio- 
lently, and raised me in his arms in the most violent manner 
and threw me on the bed, where I lay for some time uncon- 
scious ; on another occasion he suddenly sprung on me and 
struck me. 

Q. And all this was done suddenly and without previous 
cause of excitement ? A. Yes. 

Q. So that his acts on these occasions were altogether un- 
accountable to you ? A. They were. 

Q. Was his violence on these occctsions great and serious ? 
A. Yes sir, they were great and serious. 

Q. And you stated that these acts were always accompanied 
with oaths ? A. Yes, sir, they were. 

Q. Can you state any particular instance to present any 
dififerent illustration that appears to you that might account 
for those acts ? A. At the time of his father's death he was 
subject repeatedly, perhaps every day, to those violent furies, 
in which he would abu6e his father and brother ; he did not 
expend all his fury on me ; he would strike the furniture and 
break it with whatever he might seize in his hand ; he did 
this very frequently after his father's death. 

Q. On any of these occasions of this peculiar conduct did 
you .receive any such violence as the use of his teeth upon 
you ? A. Yes, in my finger ; he bit my finger severely. 

Q. I observe that in those letters which Mr. Walwoi-th ad- 
dressed to you, to several of them are no signature. Do you 
know any reason for that ? Was that a habit of his ? A. It 
was not his habit when he wrote ordinary business letters. 
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Q. What was his condition as to strength and height? 
what sort of a man was he physically P A. He was five feet 
eleven ; an unusually robust man ; in the habit of exercising 
himself by long walks ; he used the dumb bells ajs long as 
I knew him. 

Cross-examined by Mr. Phelps — How long prior to your 
leaving him was the last act of violence? A. About ten 
days ; after that I was ill. 

Q. Was he aware of your intention to depart before you 
left him ? A. He was not 

Q After the act of violence which occurred ten days before 
you left the house, had you any interview with him ? A. He 
came to my room ; but never without some one being there. 

Q. At what time did you leave the house? A. In the 
morning, about ten o'clock. 

Q. I understood you to say that from that time you never 
saw him ? A. I did not see him again. 

Q. Have you any means of determining in a general way 
the letters which you received from him and know the con- 
tents of, and those which were since shown you ? A. Yes ; I 
think I can distinguish between them. 

Q. Can you discriminate between all these letters as be- 
tween those you first saw and those afterwards shown to you? 
A. There might be a few I could not point out, but as a 
general thing I would know them all. 

Q. What was the last letter you received ? A. The letter I 
received 7th August, 1872. 

Q. Did you understand thdt the letters produced in court 
and read here were all the letters received ? A. !bf ot quite all ; 
Mr. O'Conor has some more. 

Q. Did you answer any of those letters ? A. I did not ; I 
wrote one letter about two or three weeks, perhaps, after I 
left him ; I submitted it to a friend — my lawyer ; that letter 
was given to him, I understand ; I never sent him a line after 
that. 

Q. With the exception of that letter which was submittcid by 
you to a lawyer before sending it, you have had no commu- 
nication with him of any description since the separation ? 
A. None at all ; he may have had messages from my lawyer. 

Q. You commimicated nothing directly with Mr. Wal- 
worth ? A. Nothing in any way. 
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Q. The letter dated September, 1872 — did you receive that ? 
A. No. 

Q. Have you seen any letters later than August? A. 1 
don't think I have. 

The witness then left the stand. 

Two packages of letters were handed to her, which she ex 
amined at the table beside which she sat, on the immediate 
right of the prisoner. After a brief examination of the letters 
contained in these packages she handed the packages back to 
Mr. O'Conor, with the letters withdrawn from them which she 
herself had received. 

An entry was here made on the minutes that the District 
Attorney had withdrawn his objection to the reading of any 
letters, and that there was no exception in reference thereto. 

Q. By Mr. O'Conor — Are those all you received and read 
prior to the first of June ? A. Yes ; I think that is all. 

Q. You stated that some of those letters found in Frank's 
secretary were unopened? A. No ; it was some of those that 
were handed to me that were unopened ; this was seven or 
eight months after the separation ; at that time there was a 
package of letters handed to me, and among these were those 
unopened ones. 

Q. What letters were those that were unopened ? A. I 
think they were generally those which contained powder and 
balla 

Lemuel S. Hardin, uncle to the prisoner, was next put upon 
the stand. He testified : I am the son of Colonel Hardin and 
a brother of Mrs. Walworth ; I live at Louisville, Ky. ; I lived 
with my sister in Kentucky from 1861, while she was there and 
her husband was away ; 1 have known Frank all his life ; I 
spent my vacations in Saratoga with the Chancellor ; I think 
Frank is the best boy I ever knew ; his devotion to his mother 
was perfect ; I never heard him speak ill of his father ; never 
heard any one speak ill of him. 

To Mr. Phelps — I never saw him angry ; he was fond of 
sports and cheerftil, but not demonstrative ; he had a fund of 
humor in him ; he was never irritable or irritated ; he was 
better tempered than myself ; he was in my oflSce six months 
about two years ago ; can't fix it nearer ; it was before the 
separation, at least before I heard of it ; I heard Frank was 
with his mother when that occurred. 
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To the Court — I was opposed to his reading law, he was so 
young, but he seemed so settled and so little disposed to frolic 
that I assented. 

Gen. Martin B, Hardin^ another uncle of the prisoner, testi- 
fied : — Is a brother of Mrs Walworth ; was stopping at the 
Hoffman House, in New York, at or about the time at which 
his sister finally separated from her husband. 

Q. What was your condition as to health at that time ? A. 
I had been invalided for some years, partly on account of 
wounds and partly from disease contracted in the army ; at 
that time I had not entirely recovered from my wounds, nor 
have I yet ; I was suffering from severe wounds, as well as 
having lost an arm ; I was, in fact, hardly able to go about at 
the time, and it was only excitement that kept me up. 

Q. Did you receive a visit from Mr. Walworth while you 
were at the Hoffman House ? A. I did. 

Q. At what hour of the day or night was it ? A. It was 
about four o'clock in the morning ; I was asleep at the time. 

Q. Was there any one else in the room with you at the time ? 
A. Yes ; there was a lawyer there, writing. 

Q. Drawing up papers for the purpose of beginning the 
divorce case ? A. Yes ; we had been engaged with them 
through the night ; I went to bed about two o'clock ; was 
asleep when 1 was awakened. 

Q. By what were you awakened ? A. By a violent knock- 
ing at the door. 

Q. What then happened ? A. The lawyer jumped up and 
opened the door; Walworth came in and walked quietly up to 
the foot of my bed; he kept his hand by his side; I was still 
lying in bed; watched him closely; he asked me, " Where is 
my wife ? " be kept questioning me ; told him to keep quiet 
and allow me to dress; he was very much <^xcited; I arose and 
was putting on my pants, still keeping an eye on him closely; 
I suddenly jumped towards the door and drew it after me; he 
pursued and forced the door open ; he had his pistol in his 
hand ; he presented it at me, but I escaped behind a double 
arch that was in the hall; people then came rushing to the 
spot ; the lawyer had rung the bell, and this gathered them ; 
in a few seconds a policeman came and arrested him. 

Charles L, Pond testified that he was a student of Union 
College, Schenectady; was an intimate friend of the prisoner; 
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for the last year and a half he had noticed a great change in 
his manner, and he became moro8e and moody ; he on one oc- 
casion called out loudly in his sleep, and when witness went 
to see what was the matter he found him sleeping heavily ; 
witness had also noticed his pillow wet in the morning with 
a rusty stain ; the prisoner, Wally Barbour, his cousin, and the 
witness, had, in April last, started for a walk ; they had gone 
but a short distance when the prisoner suddenly attacked him 
and threw him down ; upon asking him what he meant Frank 
made no answer, did not even look at his questioner, and soon 
after wanted him to take tea with him ; he never made any allu-' 
sion to his strange conduct and acted as if he was not aware of 
what he had done ; witness W€U3 with him on the Sunday pre- 
vious to the shooting, when he acted as if he was sick ; they 
had made arrangements for an excursion to the woods to pro- 
cure some flowers; he went part of the way, gathered one or 
two, and then went home; witness and Wally Barbour contin- 
uing; when they returned they found him asleep; the next 
morning he told them he might go away on Monday. 

Walworth Barbcur testified — Reside at Saratoga ; is second 
cousin to Frank ; have known him almost all his life ; knew 
his general character in the neighborhood and among his 
friends as being very good ; never heard a word against him ; 
heard the testimony given by the previous T^itness, Mr. Pond; 
it was correct so far as he remembered all the circumstances. 

Mr. Smithy a resident of Saratoga, testified : — On Sunday 
the 1st of Jime, Frank and Mr. Pond called at my place ; we 
talked about various things ; finally Frank asked me to let him 
have some money, that he was going away on the next day 
and would be back on Tuesday ; I told him I had no money 
with me, but if he came to my store on Monday morning I 
would give him some; he came on Monday and I gave him 
$15; he said he would be home on Tuesday and make it all 
right with me ; the fare from Saratoga to New York is four 
dollars <and a half. 

Augustm Von BeUean, recalled — ^When first he knew Frank 
he was studious and capable, but latterly he seemed not to lose 
his capacity, but his memory; he learned German with witness, 
and he spoke it pretty well and wrote it with ease ; words that 
he learned and remembered in his earlier studies he had for- 
gotten, as if he had never learned them ; latterly, instead of 
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his usual cheerful maimer, he became gloomj and morose; 
sometimes it was painful to see him; he would complain of 
great weariness and be long in bed; hSs face would flush and 
suddenly turn pale, and a strange rattle was in his throat 

Winnifred Roach was housekeeper for* the Walworths in 
Saratoga; knew Frank well; the morning after he had gone 
she noticed bad stains on the pillow, blood stains; heard 
screams from his room during the night; had observed these 
stains many times before that, during winter and spring, and 
had heard him scream two or three times before ; his appear- 
knee was very strange sometimes, very pale and forgetful ; 
he*d travel around the room and around the yard as if he was 
lost entirely and ready to drop away ; he'd come down to re- 
lock the doors as late as twelve o'clock ; he was the only male 
in the house except Tracy. 

To Mr. Phelps — He would come down at midnight, and 
unlock and then relock the house ; in my room I could tell 
his movements ; sometimes he'd go out ; he would do this 
nearly every night ; once in a while he'd go out ; sometimes 
he looked frightened ; he'd walk fast ; Saturday evening before 
he left home noticed this. 

Joseph W, Hill, recalled — Has known Frank for over a year; 
when he first came to his law office he was studious, but soon 
observed something that made him believe Frank had some- 
thing absorbing on his mind ; he wouldn't converse as usual, 
and made no progress in his studies ; these habits continued, 
until he would come to the office and notice nobody, sitting 
there unoccupied for two hours, and then leaving ; he com- 
plained of being languid and sick. 

Dorothy Smith (colored) — Had been servant of the family 
all her life ; knew Frank since he was bom ; when he was 
seven or eight years old he fell from a car and was hurt back 
of his head ; it was bleeding ; last summer his pillows where 
he had slept over night were stained a kind of brownish yel- 
low; seen them three diffi^rent times; used to hear him scream 
in his sleep; in 1862 he laid for two days with a sort of head- 
ache, and then had convulsions, frothing at the mouth ; had 
been fishing, and thought it iLight be the sun ; the day before 
the Southern tournament in Saratoga, in August, he was sick 
again, ♦nd I found him in convulsions ; I bathed him in warm 
water; don't know if it was the effect of the sun. 
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Thomas W. Todd, said — I reside at Syracuse; I knew the 
prisoner in 1870 ; he was playing a game at ball; Frank became 
insensible for half an hour, but no one else did ; the next day 
he was langmd ; he hurt his nose and his forehead. 

John Z. Barlour said he had known Mansfield Tracy Wal- 
worth; ill 1861 or 1862 I saw him put on a Confederate uni- 
form, and he said that he held a commission in the Confederate 
army ; this was at the time Walworth was in Washington; I 
told the Secretary of State, and on subsequent inquiry 1 found 
that the story was not true ; I think he said he was a captain 
in the army ; he told me at the time he was in the employ of 
Colonel Stuart ; I know Frank Walworth ; I have observed 
that he has appeared very moody and occupied ; I have fre- 
quently met him on the sidewalk and he has never noticed 
me ; I have noticed that his fe^ce was peculiarly pale and there 
were twitching^ of his face. 

Dr. Charles S. Grant testified — I reside at Saratoga 
Springs; am a physician and surgeon; had known the prison- 
er for several years, and his character generally was good. 

By Ex-Judge Garvin — During the years you have known 
Frank Walworth have you noticed any change in him ? 

Witness — I noticed a decided change in him six or seven 
months ago; he came to my office in the afternoon; he 
was in the habit of coming there once or twice a week 
to play billiards; I asked him to go up-stairs; we went up 
and sat by the window ; he looked out and looked up ; I said 
to him, "Have you tired yourself out so quickly ? " he made no 
reply; I took off my coat and took up my cue ; he went to tho 
table and put the white balls where the red balls should go ; 
just before striking the red balls he noticed his mistake and 
said that was not the way to begin a game; he then placed 
his balls properly and played half an hour or so ; I noticed that 
he had a peculiar appearance for a day or two afterwards; 
the second time I noticed any peculiarity was when he called 
one evening and we played; I said to him it was his turn to 
play; he made no remark, and I said to him again, " Frank, it 
is your turn to play;" he spoke in a sharp unnatural voice and 
said, " He was ready;'* he sprang up from his seat and struck 
the balls with great force ; the stroke counted, but instead of 
playing the ball again he struck one of the red balls so hard that 
it dropped on the floor, and almost instantly he dropped into 
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the chair; his face twitched violently; he was breathing very 
heavily and was snoring; I sat by his side and said, ** Frank, 
what ails you ?" he made no reply, but made an eflFort to open 
his eyes ; I think he raised his head and repeated my question 
in a listless voice ; after three or four seconds he put on his 
coat; I asked him where he was going; he said he was going 
home; he also said it was near six o'clock and he promised to 
be home at six ; I asked him if he would not stay and finish 
the game; he said, " No, he had to be home at six o'clock;" at 
the same time he began to take off his coat; this was about 
five or six o'clock; I did not notice any decided symptoms of 
change until five or six weeks ago ; he got into a carriage 
to, ride with me; we were talking about typhoid fever; after 
several minutes had passed and he did not make any remark, 
I looked at him and saw he was staring right ahead, and his 
face was livid; I said to him, " Frank, are you sick?" he did 
not say anything, but continued to stare; I then put my hand 
on his shoulder and said, ''Frank, are you sick ?" he did 
not say anything, but continued to stare; he then gave me 
a wild look and said, "How far is it to the springs?" 1 
then said to him, "Frank, what is it you complain of ?" he 
then repeated, again and again, the word "fruit," "fruit;" 
his arm was very rigid and his muscle relaxed; he said, " Did 
you think I was going to faint?" I said, "You acted so 
strangely I did not know what to think of it;" I asked him 
what he meant when he was going to strike me; he put his 
hand up to his head and said he could not conceive any reason 
why he should strike me. 

Q. Will you please state in a general way what these things 
indicate ? A. To my mind they indicate epilepsy. 

(\ How does the condition called epilepsy affect the mind ? 

A. It produces unconsciousness and mental irresponsi- 
bility. 

Q. What is called epileptic mania ? A. Yes. 

Q. Under the influence of epileptic mania is there con* 
Eoiousness or will ? A. Not when fully under the influence of 
the mania. 

To District Attorney Phelps — Have had between thirty and 
forty cases of epilepsy under my charge. Was stationed in 
the Albany Insane Asylum at one time, and had many cases 
there. 
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The court then adjourned. 

After the opening of the court on Tuesday morning, the first 
witness called was 

Dt, John B. Oray, who testified — I have resided at Utica 
since 1850; have been a physician for twenty-five years/ con- 
nected with the New York State Lunatic Asylum ; am famil- 
iar with the epileptic condition; it is a disease of the brain 
and spinal cord, manifested by periods of unconsciousness and 
spasms; its causes are various; constitutional or hereditary, 
falls and blows, a shock, mental or physical, long continued 
distress, and generally things calculated to disturb the circu- 
lation. 

Q. To come down to our c€U3e, " Is epilepsy always accom- 
panied by spasms ? " A. Yes, but not such as are evident; a 
spasm may occur perceptible to a person having his hand on 
a patient so that he perceives the tremor, while to any one else 
it would be imperceptible; a condition of rigidity, often pre- 
ceded by a cry, is the first symptom ; there is pallor, followed 
by redness of the face, a swelling of the chest, and after that 
the patient usually falls into a sleep ; that is rather the spinal 
form ; an apparently milder form involves the brain, and the 
symptom is only a slight shiver ; either form, with more or less 
speed, impairs the whole mental power; the progress of the dis- 
ease is manifested sometimes by a lassitude of mind ; some- 
times by irascibility; its most marked symptom is a change in 
some direction; sometimes it manifests itself by sudden mani- 
acal raving, more than attends other forms of insanity ;* some- 
times by mere bewilderment and hesitation ; the mind becomes 
impaired and the will with it; the will is practically in sub- 
jection. 

Q. Take the case of a man who screams out in his sleep, 
and a little while after is found snoring, and at times froths 
at the mouth, what would you say of it ? A. I would say that 
it indicated an epileptic seizure; other symptoms that may 
occur are spots on the surface, indicating extravasation of 
blood; the dangerous period is not during the rigidity, but 
before or after; the eflfect of waking up a person subject to ep- 
ilepsy two or three hours before his usual hour would be 
likely to bring on 'a fit; in fact, nocturnal epilepsy is apt to 
come on a little while before the waking hour; epileptic dis- 
eases might well exist without friends recognizing them. 
la 
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The witness here gave details of general cases, and then 
said, in answer to questions hj Mr. Phelps : 

The leading symptoms in this case denoting mental impair-' 
ment are the facts of his failure as a law student and his for- 
getfulness of German phrases which he had before familiarly 
used; the physical symptoms are inconsistent with hysteria; 
I did not say that the shooting of the father occurred during 
an epileptic attack; I said that he was liable at any moment 
to such an attack; epileptic attacks are, so far as we can see, 
unpremeditated and causeless; in some cases, where epilepsy 
seizures occur but once or twice in a life-time, especially after 
maturity, there is no notable change in the general mental con- 
dition, but as a rule there is a change ; where the attacks are 
at intervals the patient is usually capable, in the intervals, of 
carrying on his ordinary business, but there is ordinarily grad- 
ual deterioration, ending in dementia; in some ccises there are 
no symptoms preceding an epileptic seizure; but sometimes 
there is headache, restlessness or constipation, and in rare in- 
stances a precedent maniacal outbreak ; in cases of petit ma!, 
the apparently milder form, which is very brief, passing oflf in 
a few seconds, there is often drowsiness, bewilderment or wild- 
ness ; they do not remember what occurs during the seizure, 
but sometimes have an indistinct memory of what occurred 
during the later epileptic stage ; I have known cases where the 
memory of a number of days was cut out, though I have sup- 
posed they were, during that period, cognizant of their acts. 

Mr. Phelps here detailed the statement of the prisoner afler 
the shooting, as to the affair, and asked whether the recollec- 
tion of the events by the prisoner would affect the doctor's 
judgment as to the prisoner's epileptic condition. The doctor 
stated that the recollection of the events would not alter the 
doctor's opinion ai^ to the prisoner's epileptic condition, but 
added that there was hardly sufficient data from his state- 
ments as given to decide whether he had that morning an epi- 
leptic seizure. 

To a Juror — These attacks cover a period of time, though 
within the period or circle of the attack minor attacks may 
occur. 

To the Court — ^The disease is not exactly pericklical ; it is 
rarely curable ; in cases of simple convulsive epilepsy the phys- 
ical condition sometimes is perfect 
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To Mr. Phelps — I have known persons with epilepsy who 
still conducted with ability the ordinary business of life; 
Caesar and Mahomet are said to have been epileptics, and Na- 
poleon, Alexander and some other distinguished men are said 
to have had epileptic attacks; the rule is, however, that men- 
tal degradation sets in; it is the cerebral epilepsy, or petit mal^ 
which I consider the most liable to become incurable ; there is 
a certain periodisity in the recurrence of the attack, but an ex- 
citing cause may bring it on at any time ; as a rule, the epi- 
leptic rage is directed to all alike, but I have known cases 
where it was directed at a particular individual. 

Dr. Gray was examined by Mr. Beach, and testified further : 
— I spoke of an attack lasting two or three days; the fit I 
meant would only last a very brief time, but the epileptic con- 
dition might remain a longer time, during which he would 
seem to be in a rational condition, yet really his mind is 
wholly under the epileptic influence; he may do certain 
things in an apparently rational manner, yet the epileptic con- 
dition, with its violent tendencies, continues ; ordinarily the 
fit is terminated by healthy normal sleep ; some of the books 
state epileptic attacks which were accompanied by distinct 
memory of what occurred in them ; in my own practice I have 
found some who could remember, but could not determine 
whether they spoke from memory or from the information of 
others. 

The defence here closed. 

The prosecution called, in rebuttal, 

Francis 5. Street, of the New York Weeldy, who testified that 
deceased was well . known to him for a year ; he was writing 
for that paper ; he was very affable, agreeable, courteous and 
cheerful ; he was very quiet and gentlemanly ; I never saw 
any violence or eccentricity ; I knew he had a family ; he 
never alluded to it but on one occasion ; I showed him an art- 
icle in the Tribune complimenting his wife's readings at Sarato- 
ga ; he smiled and was pleased, and asked me to give him the 
article ; I never saw on him any sign of liquor ; I never heard 
him use profane oaths. 

To Mr. O'Conor — I saw him in all at our office from twelve 
to twenty times ; he came to our paper to offer his product- 
ions ; we paid him for one serial during the year $1,000 ; 
we were arranging with him for a second ; he was to come 
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down on that Tuesday to arrange terms ; he was always 
neatly and properly dressed ; he looked like a quiet gentle- 
man, and not a hungry author ; I published some placards 
containing this — " Let Tracy Walworth speak for himself ; " 
they were pasted up so that people could read them ; I be- 
lieve we published an editorial denying the truth of the stories 
against him. 

John Lary, a restaurant keeper, testified that Mr. Walworth 
for two or three years got his meals there ; he spoke with 
pride of his father ; he never swore ; he never drank but once 
at the witness's bar ; he was always gentlemanly ; he was 
generally cheerful ; witness heard from another party that he 
was a married man ; witness never saw him show a pistol or 
be engaged in a quarrel ; he generally took three meals a day 
at witness' restaurant. 

Henry AckermaTi, a barber, testified that he had known Mr. 
Walworth four years ; he was commonly shaved by witness, 
and when witness became sick he came and inquired for him 
and brought him grapes and fruits ; he was a gentleman from 
the top to the foot ; he never got angry ; witness taught him 
German ; he never was profane ; he belonged to their singing 
society, and was a pretty regular attendant ; I saw he had 
some kind of feeling in his heart, but I was ashamed to ask 
him ; I never saw him have any drink except maybe a glass 
of lager beer, as any gentleman might ; I never saw him in- 
toxicated ; I never saw him have a pistol ; our society was 
the New York Maennerchor ; I saw him last at eleven o'clock 
on Monday night, before he was shot. 

Herrmjom Bettgeman^ grocer, testified that the deceased vis- 
ited his store once or twice a week for the last two years ; his 
demeanor was not cheerful, but quiet, not violent ; he never 
heard him utter violent oaths ; never saw anything odd about 
him. 

To Mr. O'Conor — He came to me for groceries, butter, eggs, 
cheese, cigars and sometimes a bottle or two of wine ; once or. 
twice a bottle of brandy ; sometimes he took them away, some- 
times we sent them ; I suppose he bought other groceries ; 
he kept a monthly account, which he paid promptly at the 
end of the month ; it ran from $8 to $17 a month ; when his 
-family lived there it ran from $70 to $90. 

.Theothre Bamer^ Superintendent of Station H, of the Post 
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OflSce, testified that he knew Mr. Walworth, and his manner 
was always that of a high-bred gentleman ; he was cheerful 
and inclined to talk ; the only one of his family he ever men- 
tioned was his father. 

The District Attorney offered in eridence Mr. Walworth's 
book, "Beverley." 

Mr. Beach objected to it as incompetent 

Mr. Phelps said he offered it to show the sanity of the de- 
ceased. 

Mr. O'Conor said the substance of these letters was contain- 
ed in this book. 

Mr. Justice Davis — ^Yes, he had followed these letters sub- 
stantially in the book, except the blasphemy and obscenity. 

The book was excluded. 

Dr. Ralph L. Parsons^ physician for many years in the New 
York City Lunatic Asylum, testified : — Epilepsy is character- 
ized by loss of consciousness ; it is usually a convulsive affec- 
tion, and is sometimes connected with a change of mental 
condition ; it frequently exists without such mental disturb- 
ance as to amount to insanity ; I am inclined to think it is 
almost always accompanied with a certain degree of irrita- 
bility ; the paroxysms have a sort of periodicity, varying with- 
in certain limits for each individual and varpng with each 
individual ; there is a portion of the epileptic attack of which 
the patient is wholly unconscious, but there is a condition of 
epileptic mania of which frequently the patient has some 
memory. 

Mr. Phelps here presented a hypothetical question, stating 
the facts of the separation of the prisoner's father and mother, 
his care of his mother, his receipt of his father's letters, the 
last letter received, the offer to go to Eiu-ope, the prisoner's 
letter to his uncle announcing his intention to see his father, 
the arrangements of Sunday, the visit to New York and the 
circumstances connected with it ; the occurrences on Tuesday 
morning as detailed by the evidence, including the prisoner's 
subsequent acts, and asked — From them what is your opinion as 
to the condition of the prisoner's mind and whether he wcua 
conscious of the character of the act he was doing? A. I see 
no reason from the whole question as put, to induce me to be- 
lieve that he was laboring under an attack of epileptic mania ; 
knowledge that he had previously shown epileptic symptoms 
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would not change my view ; I should require fiirther evidence 
of the character of the act itself. 

To Mr. Beach — If I knew that the man was epileptic I 
should be more careftd to inquire into the evidences of aberra- 
tion of mind at the time ; from the evidence as given I 
should not conclude that the act was epileptic or one of epi- 
leptic mania ; assuming that he had an attack of epilepsy on 
Sunday, he might have renewed attacks on Monday and Tues- 
day ; I have seen cases of epilepsy where I saw no evidence of 
excitement or irritability ; I believe no case occurs without 
some effect on the mind after the paroxysm has passed; 
strong continued emotion may produce epilepsy where there 
is some predisposition, not otherwise ; I cannot tell in what 
that predisposition consists, but a hereditary tendency often 
confirms us in our view of predisposition ; I give a consider- 
able degree of significance to the prisoner's statement, as 
evincing a memory of the transaction ; his statement of the 
shooting showed he was conscious of the shooting, 

Dr, Abner Otis Kdlogg was next called and testified — I am 
at present connected with the Hudson River State Lunatic Hos- 
pital at Poughkeepsie, but before that was at the State Lunatic 
Asylum at Utica ; I heard the question put to Dr. Parsons ; 
there is no evidence in it to convince me that at the immedi- 
ate time of the homicide he was in an epileptic condition ; 
epileptics may be conscious or unconscious ; there is a mental 
deterioration generally going 6n gradually and leading ulti- 
mately to an entire failure of mind. 

Dr. Meredith Clymcr defined epilepsy as a nervous disorder 
characterized by loss of consciousness and convulsive move- 
ments of the muscles ; there were three varieties of it, which 
he described at some length with their symptoms ; irritability 
of temper commonly preceded or succeeded the fits — ^perverse- 
ness, a tendency to explosive anger, a change of. temper ; one 
or more of these was common ; a person might be subject to 
epileptic attacks without being subject to epileptic mania or 
insanity ; epileptic mania is simply mania arising in an epi- 
leptic ; he may have his mind disordered without being mani- 
acal. 

Dr. Clymer further said that he saw nothing in the hypothe- 
tical question of the District Attorney that would make him 
think the accused was or was not epileptic at the time of the 
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shooting ; he had no data to go bv ; there was nothing in the 
evidence that would induce him to believe that he was in an 
epileptic condition at the time ; he knew of cases when the 
patient's memory was dear as to the circumstances of his at- 
tack. 

This concluded all the evidence in the case, and Mr. 0' Con- 
or commenced his address to the jury for the defence. At the 
conclusion of his eloquent appeal Judge Davis cautioned the 
jury not to speak of this matter among themselves. He was 
in doubt as to whether he should allow them to separate ; but 
counsel on both sides had confidence in their integrity, and 
would allow them now to separate. He hoped they would 
not read the papers, and said the press had departed from the 
plain dictates of common decency in commenting on this 
case. 

The Court then adjourned. 

At the opening of the Court, on Wednesday morning, the 
prisoner took his place, accompanied, as usual, by his mother 
and relatives, and District Attorney Phelps commenced his 
summing up for the commonwealth. All listened with the 
deepest attention to the speech of Mr. Phelps, the mother's 
clear brows sometimes knitting together with anxiety at his 
denunciation of her son and his argument to show premedita- 
tion. The prisoner sat all through the speech with his head 
bent earnestly forward, his eye steadily turned on the speaker 
and his lips slightly apart. At the District Attorney's descrip- 
tion of the scene in the room of the Sturtevant House, he 
turned inquiringly towards the jurors, as if to invite by his 
appealing look the mercy which the District Attorney was 
warning them against At the conclusion of Mr. Phelps' ad- 
dress, Mr. O'Conor requested the Court to charge as follows: 

That under the evidence the prisoner cannot be found 
guilty unless there was in his mind a deliberate and premedi- 
tated purpose to kill, not a mere intent. 

That the law requires a deliberate determination to kill in 
cold blood, and not a mere sudden passion. 

That the facts do not show a deliberation or intention. 

That if the prisoner knew deceased to be a desperate man it 
militated against the theory of murder in the first degree. 

That if he acted under terror he was not guilty of murder 
in the second degree. 
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That if the jury were not satisfied that the death occnrred 
by a shot, of which the prisoner was conscious, that they 
con Id not convict him of murder. 

That if they found he was unconscious of any one shot 
there was no discriminating evidence to show which shot was 
the fiatal one, and they must acquit 

That if at the time he was in a state of insanity, produced 
by epilepsy or mania or any other cause, he was not responsi- 
ble. 

That if at the time of the shooting he was in a state of over- 
whelming terror, in which neither he nor any other person 
could have exercised choice or will, then he must be acquit- 
ted. 

The Court then ordered a recess of thirty-five minutes, after 
which the Judge, at about half-past one o'clock, commenced 
his charge to the jury, concluding it at about half-past four 
o'clock. 

Judge Davis commenced his charge by describing the char 
racter of the indictment against the prisoner, which he said 
was for a crime long defined by statute, but on the 29th of 
May the Legislature passed a law altering in material aspects 
the definition of the crime. This was the first trial under the 
new law, and the Court had been called on to construe it 
Prior to it, it was well settled that where there was a killing 
with a well-defined intent to kill, though that intent arose at 
the instant of the act, the language of the old statute was : — 
" Such killing * * * shall be murder in the first degree * ♦ ♦ 
when perpetrated from a premeditated design to effect the 
death of the person killed, or of any human being." The new 
statute, materially different, reads, " when perpetrated from 
a deliberate and premeditated design," &c. The elementary 
books speak of intentional murder as deliberate murder and 
presumed from malice, deliberation and intention. But he 
thought the intention of the Legislature was not to go back 
to that view, but might be elucidated by the other provisions 
of the statute. It transferred what was before murder in the 
second degree into murder in the first degree, and created a 
new degi-ee of murder in the second degree, and the draughts- 
man seemed to have desired to intensify it in the separation 
of murder in the first degree. It is defined to be ''when per- 
petrated intentionally, but without deliberation or premedita- 
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tiou/* Deliberation and premeditation were matters of fact to 
be decided by a jury and not by the Court ; but in deciding 
on these facts the jury must use their knowledge of human 
nature in its varied aspects. In this case the people claimed 
that the state of facts complying with this statute existed. 
He should briefly review the facts alleged on either side. 

It was claimed that motive, the impulsion to crime, was 
shown in this case, in that the father's violent and bad con- 
duct towards the prisoner and all his family was so bad as to 
lead to the contemplation of a crime like this. If the jury 
could see that such a state of circumstances existed as that 
the idea of relieving himself by an act of crime was presented, 
the jury may find there was a motive. The prosecution claim- 
ed that through the bad conduct of the deceased, his persis- 
tent threats and letters, a state of mind arose in the prisoner 
looking to the relieving of himself by the death of the de- 
ceased, if no other means could be found. Such circumstances 
have a double aspect, and the people claimed that because 
this man had abandoned his claims as a father, and had heaped 
this violence and abuse on his wife and the piisoner, the jury 
might feirly infer a motive. They went further than that, 
and showed that subsequent to the oflFer of a visit to Europe 
he received the last letter from his father ; that this letter pre- 
sented an obstacle to his visit to Europe, and that he thereupon 
meditated some means to relieve himself and his mother from 
the monstrous attacks of his father. On Sunday it appeared 
he wrote to his uncle. This letter showed that he had accep- 
ted his uncle's offer, but then goes on to say his mother's posi- 
tion is not safe, as it is, and announces his intention to visit 
his father. From it might fairly be inferred that he had ac- 
cepted the invitation and this letter had come as an obstacle ; 
that he had been thinking over means to remove that obstacle 
and had resolved to see his father to see if that obstacle might 
not in some way be removed. So much was fairly inferable. 
Now, the people claimed that he rose next morning looking 
very pallid, went to his friend, borrowed $15, and went to 
New York, and that he prepared himself by taking a loaded 
pistol. The evidence clearly showed that he went first to his 
father's house ; that it was on the suggestion of the boarding- 
house keeper he wrote the note in evidence. 

It was claimed by the prosecution that all these were steps 
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in .a deliberate purpose either to shoot his father or obtain a 
satisfactory settlement of the family diflBeulties by obtaining a 
promise not to annoy his mother, or if that were not given, 
then to destroy him. It was claimed that this was carried 
out by the coolness of the prisoner, evincing a full knowledge 
of the nature of the act and its consequences in his sending 
for a policeman and his statements to the sergeant at the sta- 
tion house. The Judge then read the testimony of the ser- 
geant at length. These declarations, coupled with the 
previous steps, were, it was claimed, matters which shed light 
on the intention of the prisoner as set out by the prosecution, 
especially when coupled with the great wrongs to his mother 
and family, the threats and dangers to his mother and him- 
self, supposed by him to exist. 

On the part of the defence it was shown that the sum he 
borrowed was just about equal to his fare both ways and one 
day's expenses ; that he expressed to his friend and to Mr. 
Ainsdell, and in a message to his mother, his expectation of 
returning on Tuesday ; that he went to his father's residence 
direct to make the contemplated arrangement at once with 
him and return the same night to Saratoga, and that his 
knowledge of the consequences of the act of the killing of his 
father was not at all consistent with such deliberation. It 
was for the jury to decide which of the two things they were 
to believe. Nevertheless they must remember that it was 
unnatural to announce such a purpose as the prosecution 
claimed, nor were these declaration wholly inconsistent with 
the alternative purpose alleged by the prosecution, and of 
which he might hope to eflFect the milder alternative. Never- 
theless, if there were any reasonable doubt on the question the 
prisoner was entitled to it. The prosecution were bound to 
make out the fact of deliberation and premeditation beyond 
reasonable doubt, but if they were satisfied either of the posi- 
tive intent to kill or of the alternative resolution to kill if the 
father did not make a satisfactory arrangement, the fact was 
made out within the definition of murder in the first degree. 

This brought him to the consideration of murder in the 
second degree. This, under the statute, was a killing with 
intention, but without deliberation or premeditation. It might 
be a swift intent, formed on the spur of the moment. For- 
merly this was murder in the first degree. It required no 
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premeditation at Saratoga, no deliberate setting out to kill 
the father, but merely that, if when they, met something sud- 
den occurring in his father's manner of action roused up a 
hasty, sudden, instantaneous determination to kill. What- 
ever the deceased's appearance toward the world, his character, 
as shown by the evidence before them, toward his wife and 
children was despicable beyond description. According to 
the evidence, he said, for they could not have the deceased be- 
fore them to explain the letters, if they were capable of ex- 
planation. 

The public should be careful to remember, said Judge Davis, 
what they are very prone to forget, and it is what the general 
public are very apt to do, that in the eye of the law all men, 
without respect to their condition of character, bad devices, 
or their moral or physical nature, are under the protection of 
the law. The same shield that is over the bad is over you, 
and each of you ; stands by your bedside at night and in all 
your domestic relations ; in those, too, who are purest in 
their Uvea The genius of the law protects every person, 
however humble he may be. It is a wild and foolish notion 
that a man may be called to have his grave laid open to show 
up his character and his pursuits in life, for the purpose of 
creating a public sentitnent that be was so bad a man that lie 
ought to die. I say that this wild notion of justice has no 
approval in the administration of either truth or law. It is 
proper and just for you to discard from the consideration of 
this case the notion that Walworth was not fit to live. The 
Judge who is to determine this does not sit in this Court nor 
in this jury box. He determines this question by that which 
you and I do not possess — an infinite knowledge and an 
omniscience that reads every soul and finds truth wherever 
it is. The law upon this subject has been well expressed by 
Chief Justice Davies. (This opinion was read by the judge.) 

The evidence in the case for the defence might be specified 
as of a twofold character. First — ^That the prisoner at the 
time of the alleged crime was outside of the law, because he 
was insane. Second — That the act of shooting his father 
was prompted by self-defence. That, with the exception of the 
one just alluded to, as to the character of the father, which 
was no law, covered the points of the defence. Taking the 
second first : — As to self-defence, its right is a natural one 
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and recognized by law within certain limits. This was 
claimed to be justifiable homicide under our statute. The 
statute recognizes excusable or justifiable homicide, four 
grades of manslaughter and two of murder. It does not 
recognize distinctly parricide or matricide. The crime is one 
likely to produce horror, but the law only recognizes it as 
homicide. The Judge then defined justifiable homicide, and 
said that threats against an absent person do not justify 
such homicide. The only ground on which the threat against 
his mother could have any weight was as they gave point to 
his fears for himself. He quoted the People t;. Shorter as 
laying down the true rule that the appearances must be of im- 
mediate attack, intended and imminent danger. It was for 
the jury to determine whether these facts existed. If they 
did, the party was entitled to a verdict of acquittal. In this 
case they had really nothing as to the real transaction at the 
time of its occurrence but the statement of the prisoner read 
before the Coroner. That was this : — I am guilty of no crima 
My father treated my mother very cruelly. Incensed against 
his father, * * ♦ h^ wrote among other things, *I 'will 

defeat the scoundrel in his grave.' He had just before 

put his hand up to his breast as if to draw a pistol. I fired. 
* * * He closed rapidly on me, and had his grasp on me 
when I fired the last shot.** This was his own statement, and 
they were to presume that it was as favorable to himself as 
the truth would permit. (The Court here repeated the inci- 
dents of the morning from the time the prisoner was waked 
to the time that deceased entered.) What occurred in there 
was not overheard. It was for the jury to fill up this bare 
skeleton. The evidence tended to show that no pistol 'was 
drawn. Nothing was found upon the deceased except a small 
bunch of keys. There was then no real danger, and nothing 
done to justify the drawing of a pistol. It was, however, for 
the jury to consider whether the father did anything to give 
the prisoner a right to say that the father was about to draw 
a pistol to shoot. The Judge then explained at length that 
the prisoner invited his father to meet him, and that very 
much modified the expectation of danger. The jury had a 
just right to inquire whether there was strong and satisfactory 
evidence that the prisoner was placed in such a position as to 



THE WALWOETH PARRICIDE. ' 189 

take steps to justify death. But that is as far as the rule 
ought to go. 

The letters might be diyided into two series — the first of 
which were written in 1871, and they were addressed to the 
prisoner's mother. They were all written in the month of 
July, 1871. They all relate to matters relating to the execu- 
tion of certain legal papers, although they were all vulgar, 
dirty things. The jury was to consider what was the purpose 
in writing them, and also the motives that actuated the use 
of threats. It was right to say that these threats were in 
violation of the law, and that the deceased could have been 
arrested and bound over to keep the peace. The matter 
complained of in the letters was ultimately settled, and the 
delay in settling was occasioned by the illness of the prisoner's 
mother. The next series of letters were in 1872 and contained 
similar threats. The effect of these letters was very much 
intensified by their coming before the court in the shape of 
an avalanche. The real point for the jury to consider was 
what eflTect these threats had upon the mind of the prisoner. 
That was the only point for the jury to consider. 

In relation to the degree of insanity set up it must be 
satisfactorily shown, according to a recent decision of a 
higher court, that he had not the capacity to understand 
what he was doing, and did not know when he did it whether 
it was right or wrong. The Judge amplified on this point 
and then concluded by a recapitulation of the main points of 
his charge, and directed the jury to retire to their room. 

When the charge was concluded Mr. O'Conor presented a 
list of requests to charge, which the Judge had passed over, 
and requested that they be now included in the charge. One 
was that the prosecution must prove that of the four pistol 
shots fired, Walworth was killed by the first one fired, and 
notby the other three, which might have been fired by acci- 
dent ; but this the judge declined to do. 

The jury then retired. 



THB VERDICT. 



The jury retired to their room at about thirty-five minutes 
past four o'clock on Wednesday afternoon, July 2, 1873, in 
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charge of two officials of the court. The Judge, lawyers, and 
officers of the court generally, left the court house, and 
numerous speculations were indulged in by tlie spectators of 
the trial as to when the jury would return and what the ver- 
dict would be. 

At about a quarter past eight o'clock, Judge Davis came 
into court Directly behind him came the Sheriffs officers, 
next to them the prisoner, his cheek a little blanched, but his 
head still erect ; behind him the mother, on the arm of the 
Kev. Clarence A. Walworth, and following them General Har- 
din and his mother and the remaining relatives. Little Tracy, 
the young brother, threaded his way cheerily among the 
taller humanity, clambered over his brother's knee and took 
his seat beside him. 

Then the jurors dropped into their seats, and Assistant 
District Attorneys Rollins and Lyon appeared in their places. 
Mr. O'Conor came in and took position at his desk. 

" How say you, gentlemen of the jury ?" asked Mr. Sparks, 
the Clerk of the Court, amid a silenoe that was oppressive. 
" Have you agreed upon a verdict ?" 

*' We have," replied the faint voice of the foreman. 

An almost intense suppression of breathing was noticeable 
throughout the court room. The prisoner's face blanched and 
became as white and as rigid as marble. The mother put her 
hand to her breast and leaned her head intently towards the 
jury, while over her face, hope, fear, doubt and anguish 
chased one another in a rush of varjing emotion. 

" Gentlemen of the jury," continued Mr. Sparks, " stand in 
your places." 

The jury rose up. 

" Prisoner, stand up." 

The young man rose instantly as erect as a pine, and turned 
his face rigidly towards the twelve men who held his life in 
their hands. 

'' Gentlemen of the jury, look upon the prisoner. Prisoner, 
look upon the jury. How say you, gentlemen of the jury? 
Do you find the prisoner, Frank H. Walworth, guilty or not 
guilty of the crime charged against him ?" 

Foreman — Guilty in the second degree. 

Clerk — of what — of murder ? 

Foreman — ^Yes. 
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Clerk — How say you then ? You find the prisoner guilty 
of murder in the second degree, and not guilty of murder in 
the first degree ? 

The foreman nodded his head. 

*' So say you, all of you ?" 

The whole twelve nodded their heads. 

The prisoner received the blow without a change of coun- 
tenance, and when, at a nod from the Clerk, the jury sat 
down, he, too, resumed his seat and listlessly loosened his 
necktie. His mother turned toward him one look of affection, 
and as his wearied eye caught hers she turned the look into 
a smile, to which the prisoner wearily responded. The rest 
of the relatives sat around, undecided whether the verdict 
was a triumph or not ; and little Tracy, the novelty of these 
strange proceedings being over, rested his head upon his 
brother's arm and gave way to sleep. 

Mr. O'Conor, after a short consultation with Mrs. Wal- 
worth, asked that the sentence be deferred until counsel could 
file a bill of exceptions. Judge Davis, after some discussion, 
agreed to give him until Saturday, and adjourned the Court 
until that day. The prisoner was then taken into the ante- 
room, and soon afterward was returned to his cell in the Tombs. 



THE SENTENCE. 



Soon after the assembling of the Court, on Saturday morn- 
ing, July 5, District Attorney Phelps slowly rose in his seat 
and addressed the Court as follows : 

" The trial of Frank H. Walworth for the murder of Mans- 
field Tracy Walworth has terminated by a verdict by an im 
partial jury of murder in the second degree. It is my duty, 
and I now move that the Court pass sentence upon the pris- 
oner in accordance with the verdict pronounced against him." 

•* Walworth, arise," said Mr. Sparks, the Clerk, as soon as 
the District Attorney had taken his seat. 

Young Walworth did as bidden, looking Mr. Sparks stead- 
ily in the eye. 

"What have you to say," continued Mr. Sparks, **why 
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judgment of the Court should not now be pronounced against 
you, according to law T 

Walworth brought hifi left hand, which had been hanging 
by his side, up to his face, straightened himself back and 
moved slightly from his position. Not a word, however, 
came from his Ups. 

Judge Davis, as if in doubt whether the prisoner intended 
to say anything, waited fully half a minute, and then pro- 
ceeded to pass sentence. At times his voice trembled, and 
once or twice it seemed as though his voice would choke in 
the depth of his emotion. He spoke as follows : 

" Walworth, I have never been called upon in my life to 
perform a more painful duty than the one which devolves 
upon me now. After the trial in which you have had the 
benefit of counsel not surpassed, if equalled, in ability and 
learning, and of a jury selected substantially by yourself, yon 
have been convicted of the crime of murder in the second 
degree. The punishment of that crime is fixed by statute. 
No discretion is left to the Court It is severe, but as the 
Court deems your case it is none too severe. It separates you 
from your friends and your family and consigns you for life 
to the State prison, from which yoil probably can have no 
hope of escape unless, possibly, at some future day, through 
Executive clemency. The evidence in your case, in my judg- 
ment, fully justified the verdict which has been rendered 
against you, and I have fearful doubts that it would have 
justified a verdict of murder in the first degree, for I cannot 
conceive what motive you had in preparing yourself as you 
did with a pistol loaded, coming to New York, seeking an 
interview with your father, and almost immediately shooting 
him down, except upon the idea that you had deliberately 
determined that his life should be terminated by your hand 
I hope, however, that the Searcher of all hearts can perceive 
from your conduct that you were not animated by that pre- 
meditation and deliberation which the statute now requires 
to constitute the crime in the first degree. 

" The duty I am to perform is rendered doubly painful by 
the fact that you belong to a family honored and distinguished 
both in the civil and military annals of your country. Your 
grandfather on the one hand was, as has been truly said by 
your counsel, for a long time the chief equity judge of this 
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great State, and he left a record for purity and integrity and 
for all the private vii'tues that advance and elevate man sec- 
ond to none who have adorned so high a station. And, on 
the other hand, a grandfather on the mother's side fell nobly 
fighting for his country on the field of battle, and left a record 
of which all his descendants may be proud. It is with grief 
that I feel bound to express my sorrow that the memory of 
those great and distinguished ancestors should not have 
restrained you from the commission of such a crime as that 
of which you are convicted. Your poor mother had, indeed, 
great cause to regret her relations to the father whom you 
have slain. You, also, undoubtedly, had great cause to feel 
not aggrieved merely, but ashamed and indignant at the long 
course of outrages toward her and toward his family ; but, 
l)ad as he was, you were not to be the avenger of these 
wrongs. 

*' He had done nothing to forfeit his life, even to the laws 
of his country, and least of all had he done anything to for- 
feit his life at the hand of his own and eldest son. When I 
look back at that moment when you constituted yourself his 
executioner and slew him in that room with no one present 
but yourself, I cannot but feel that that death must have 
been more horrible than a thousand deaths in any other form. 
Called by you to your presence, apparently for the purposes of 
a peaceful interview to settle family difficulties ; invited to 
a seat in your room, and apparently almost instantly con- 
fronted with a weapon of death in his own son's hands, what 
thoughts must have rushed upon him at that moment, when 
he found that the person whom he had expected had come to 
him for the purposes of a peaceful arrangement — what terrible 
thoughts must have rushed upon him when he received the 
leaden messenger of death in his bosom from the hands of his 
eldest boy ! I shudder when I think of it, and I think you 
ought to devote your whole life to a repentance such as God 
only can accept for so horrible a crime. The sentence of the 
Court is that you be imprisoned in the State Prison at Sing 
Sing, at hard labor, for the full term of vour natural 
life." 

Throughout the delivery of the sentence the prisoner loot 
ed all the while steadily at the Judge. Not a tremor of emo- 
tion did he evince from the beginning to the end. It was 

13 
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the same throughout the circle of his family attendants. There 
was no show of feeling on the part of any of them. 

Everybody looked on astonished. The condemned young 
man, after the sentence, spoke to his mother, then shook hands 
ynth his counsel cmd some of his friends. Then an officer took 
him in charge, and conveyed him to his quarters in the 
Tombs. 



GEORGE W. COLE. 



ms FIRST ASD SECOND '^BIAL FOR THE MURDER OF L. HARRIS mSOOCK.— 

THE EVIDENCE AND SPEECHES IN FULL. JAMES T. BRADT*S LAST SPEECH 

BEFORE HIS DEATH. — CHARGES OF JUDGES INGRAHAM AND HOGEBOOX. 
0OLE*S ACQUITTAL ON THE SECOND TRUL, AND SUBSEQUENT DEATH. 

There were two trials of this famous case. The first was 
called up on April 20, 1868, in the city of Albany, N. Y. 
The social and political position, and the wide circle of 
acquaintances of tne interested parties, and of the murdered 
man in the community where they formerly lived (in the city 
of Syracuse, N. Y.) was such as is seldom known in the an- 
nals of crime. 

The murdered man, L. Harris Hiscock, was a lawyer of 

Erominence in the city of Syracuse, and at the time of the 
omicide, June 4, 1867, a member of the N. Y. State Consti- 
tutional Convention, then in session at Albany. The accused, 
Major-Gen. George W. Cole, was, up to about that time, also a 
resident of Syracuse. 

The cause of the killing of Hiscock, was the seduction by 
him of the wife of Gen. Cole. 

These trials have never been hitherto published. A por- 
tion of the second trial (the judge's charge only) appears in 
the reports. (7 Abbott, N. S. page 321.) 



FIRST TRLiL. — ALBANY, N. T., OTBR AND TERMINER. — ^BEFORE JUDGE 
DANIEL P. INORAHAH, AKD ASSOCUTE JUSTICES SXITH AND TUTTLE. 

The counsel for the people were Hon. Henry Smith (then 
District Attorney for AAbany Co.), Hon. Lyman Tremain* 
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formerly Attorney General of New York State, and one of the 
most prominent lawyers at Albany, and Hon. Charles B. Sedg- 
wick, of Syracuse. 

The prisoner's counsel were Hon. Amasa J. Parker, former- 
ly judge of the New York Supreme Court, and one of the 
soundest lawyers in New York State, William J. Hadlej' of 
Albany, William A. Beach, of Troy, N. Y., James T. Brady of 
New York City,* and' David J. Mitchell, of Syracuse. 

When the case was called, Mr. Hadley,.for the defence, 
moved that the tri^l be postponed, and stated that the defence 
had just 'learned that a very important witness for the defence 
was detained at home by illness. The defence had oflFered to 
the counsel for the prosecution to have his testimony taken, 
without requiring his presence ; but as they had not con- 
sented to this, it might be necessary for the defence to ask 
for a postponement of the trial. 

Judge Ingraham stated that he had no authority to grant a 
postponement at this stage of the proceedings, although it 
might be done by consent. 

Mr. Parker read from the Revised Statutes to show that the 
Court had the authority to grant an order requiring the testi- 
mony to be taken. The Court decided that the statute read 
applied only to civil causes. 

Judge Ingraham, in answer to an inquiry by Mr. Parker, re- 
plied that he had not the authority to grant the order without 
the consent of the District Attorney, and then only upon affi- 
davits filed. 

The Clerk then proceeded to call the list of talesmen. 

Nicholas Winne, resides in the town of Knox ; has formed 
an opinion from what he has read and heard ; would influence 
his action as a juror. Set aside. 

Hiram Pangbum, resides in New Scotland ; has formed and 
expressed an opinion ; would require some evidence to change 
his opinion. Set aside. 

C. H. Kobinson, resides in Albany; has formed and express- 
ed an opinion ; would require evidence to change il ; it is so fix- 
ed as to influence his action as a juror. ' Set aside. 

Francis Ledding, resides in Bethlehem ; has formed and ex- 
pressed an opinion; is not of such a nature as to require {K>me 
evidence to remove it 

* Tbis was the last speech made by him before he died. 
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Cross-examined — Nothing has happened since to changt, that 
opinion ; would require some evidence to change it. 

To the Court — The opinion would not influence his action 
as a juror ; could not discard it entirely from his mind upon 
the jury. Set aside. 

James W. Bender, resides in Bethlehem ; has formed and ex- 
pressed an opinion; would require some evidence to change it; 
would influence his action as a juror. Set aside. 

Owen McCluskej, resides in Albany; has formed an opinion; 
still retains that opinion; would retain the memory of the 
transaction in the jury box; some evidence would be'required 
to change that opinion. 

Cross-examined — ^The opinion would not influence his action ; 
could sit in the jury box as impartially as if he had never 
heard of the case. 

To the Court — ^The opinion would not affect his action as a 
juror in the least. 

Mr. Parker argued that the witness having formed and ex- 
pressed an opinion, is excluded under the rule. 

The Court decided that the witness, having merely formed an 
opinion from what he had read, and having declared that the 
opinion would not influence his action in the case, he was a 
competent juror. He was then peremptorily challenged by the 
defence and set aside. 

Patrick Connelly, resides in Bethlehem ; has formed and ex- 
pressed an opinion ; has that opinion stilL 

Cross-examined — ^Thinks that opinion would influence his 
action. Set aside. 

Cornelius Vanderzee, resides in Albany; is a photographer; 
has formed an opinion as to the guilt or innocence of the ac- 
cused ; has that opinion still ; would require evidence to 
change it. 

Cross-examined — ^The opinion would not influence him as a 
juror ; could act unbiased. 

Re-direct — If the evidence should be the same as the facte 
read, his opinion would be already formed ; would try to de- 
cide according to the evidence, but would begin with the opin- 
ion formed. 

To the Court — The opinion would not influence him at all 
i after he was sworn as a juror. Challenge overruled by the 
--Court. Excepted to by the defence. The juror was then sworn. 
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Benjamin M. Secor, resides in Albany ; has not formed 
an opinion as to the guilt or innocence of the accused. Per- 
emptorily challenged and set aside. 

John Bums, resides in Bethlehem ; has formed an opinion 
as to the guilt or innocence of the prisoner; has that opinion 
still; would require some evidence to remove it. 

Cross-examined — Has not read or thought much of the case 
since it happened ; the opinion is now so fixed as to influence 
him as a juror. Set aside. 

John Deitz, resides in Berne; is over sixty years old. Set 
aside. 

Lawrence Carey, being an exempt fireman, was excused. 

John Hungerford, resides in Knox; has formed an opinion; 
would require evidence to change it. 

Cross-examined — ^The opinion is founded solely on what he 
has read and heard of the case; don't think the opinion is so 
fixed as to influence his action as a juror; thinks he could 
disregard as a juror what he has read and heard. 

Re-direct — Would enter the jury box with an opinion which 
it would require evidence to change. Set aside. 

George Griesman resides in Albany; has formed and ex- 
pressed an opinion, has that opinibn still ; would not require 
evidence to change it if the papers state the truth. 

To the Court — Has made up his mind from what he has 
read; could not try the case without bias. Challenge sus- 
tained. 

Frederick Slack resides in New Scotland, has formed and ex- 
pressed an opinion ; would require some evidence to change. 
Set aside. 

John Leedins, resides in Bethlehem; has formed and ex- 
pressed an opinion; has that opinion still; would require evi- 
dence to change it 

Cross-examined — Formed the opinion the next day, upon 
reading the accounts; would afiect his judgment. Set aside. 

David P. Winne, resides in Bethlehem ; has formed an opin- 
ion; would require some evidence to change it. 

Cross-examined — ^The opinion is formed on what he read and 
heard; could decide according to the evidence. 

To the Court — ^Thinks the opinion would somewhat influ- 
ence him as a jiu-or. Set aside. 

James C. Dowsett, resides in Albany, is a boot and shoe 
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dealer ; has formed an opinion ; was acquainted with the per- 
son killed; would require evidence to remove the opinion. 

Cross-examined — Had no other knowledge than what he 
had read ; would influence his action unless the evidence is 
different from what he has heard. Set aside. 

Thomas O'Brien, resides in Albany, is a maltster; has not 
formed an opinion as to the guilt or innocence of the accused; 
read the accounts in all the daily papers; has no opinion now; 
has no impression as to his g^lt or innocence; knows Mr. Had- 
ley, and Judge Parker and Mr. Tremain; was summoned by 
Deputy Sheriff Sigsbee. Peremptorily challenged by the de- 
fence. 

Hugh McDonald, resides in Albany; is a carriage maker; 
has formed an opinion as to the guilt or innocence of the ac- 
cused ; thinks it would require evidence to remove that opinion. 
Set aside. 

The panel being exhausted, the sheriff was (Jirected to sum- 
mon one hundred talesmen from the body of the county, and 
the Court then adjourned until next day. 

The Court opened at ten o'clock. James T. Brady of New 
York city appeared as one of the counsel for the prisoner. 
The sheriff made return of the panel of one hundred talesmen 
directed by the Court to be summoned. 

Isaac Strevel, of Bern, was rejected on account of age. 

John Gaffney, of Albany, was rejected for like cause. 

John Haines, of Albany, has not formed any opinion of the 
case. Challenge withdrawn by the prisoner. Challenged per- 
emptorily by the people. 

Moses Craver, of Albany, has read accounts of the transac- 
tion, but has formed no opinion. Challenged peremptorily by 
the prisoner. 

John Walker, of Albany, formed an opinion at the time of 
the occurrence, but thinks he can try the case impartially. 
Sworn as the sixth juror. 

John McKenna, of Albany, said that he had formed an opin- 
ion, and that was that the prisoner was guilty. But that opin- 
ion would not influence his action as a juror. Challenge sus- 
tained and juror rejected. 

John McGann, of Albany, has formed and expressed an 
opinion. Set aside. 



GEORGE W. COLE, 199 

Patrick Kelly, of Albany, has a prejudice. Set aside. 

Thomas F. Quinn, of Albany, has not formed any opinion. 
Sworn as a juror. 

Charles H. Benton, of Albany, has entertained and express- 
ed an opinion. Rejected. 

Isaac Bulger, of Kenwood, rejected for like reason. 

Frederick Andes, of Bethlehem, has read the newspaper ac- 
coimts, but has no opinion. Challenged peremptorily by the 
prisoner. 

George W. Coonley, of Bethlehem, has an opinion. Re- 
jected. 

Charles A. Dennison, of Bethlehem, has an opinion, but not 
such, in his judgment, as would influence his action. The 
Court held him to be indiflFerent. Peremptorily challenged by 
the prisoner. 

K. V. R LAUsingh, jr., of Albany, has an opinion. Re- 
jected. 

Shubel Chamberlain, of Bethlehem, has heard and read but 
little of the case. Challenged peremptorily by the prisoner. 

Alexander Robertson, of Albany, has formed a very decided 
opinion of the case. Set aside. 

William P. Haswell, of Bethlehem, has read the account, but 
has no opinion. Challenged peremptorily by the prisoner. 

George Mosier, of Bethlehem, had an opinion, but don't 
know that it would influence him. Challenge sustained and 
juror rejected. 

Henry WestfaJl, of Bethlehem, has a fixed opinion. Set 
aside. 

Wm. H. Waggoner, of Coeymans, rejected for like cause. 

Thomas Bedell, of Coeymans, reads no newspaper but the 
Rural New Yorker, and has no opinion. Challenged perempto- 
rily by the prisoner. 

Ephraim A. Frink, of Bethlehem, rejected for having an 
opinion. 

Richard Crebel, of Bethlehem, stated that he had formed an 
opinion, but thought he could act impartially. Sworn as a 
juror by consent of both parties. 

Isaac Bussey, of Bethlehem, has read the account in the Even- 
ing Journal, and has acquired an opinion, and fears it would 
influence him, but would try to decide impartially. Chal- 
lenge withdrawn and sworn as a juror. 
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Robert Lasher, of Bethlehem, has no fixed opinion. Chal- 
lenged peremptorily by the prisoner. 

Abram Walker, of Bethlehem, has acquired a pretty decided 
conviction. Set aside. 

Joseph Haswell, set aside on account of age. 

Frederick C. Becker, of Bethlehem, read the .account in the 
Argus. Has a fixed opinion. Rejected. 

Isaac Van Allen, of Bethlehem, has an opinion, and such sjb 
would influence him. Rejected. 

William E. Houghtaling, of Bethlehem, got an opinion from 
his newspaper. Set aside. • 

John J. Long, of Bethlehem, five miles from the city, takes 
no newspaper but one religious weekly. Has acquired no 
opinion of the case. Sworn as a juror. 

David Van Dyck, of New Scotland, has a family; is not a 
subscriber to any newspaper, but buys them occasionally when 
he comes to the city and gets some of his friends. Has a de- 
cided opinion of the case. Does not want to sit on this jury- 
Has an opinion now. Rejected. 

Peter V.' W. Brooks, of Bethlehem. Has read the accounts 
in about all the city newspapers, and from that has acquired 
an opinion. Set aside. 

Michael Cassidy, of Albany, was challenged by the Peopla 
Has come to a conclusion that he don't think will be altered. 
Set aside. 

Edwin Gaylor, of Albany, has an opiqion. Set aside. 

David Friedlander, of Albany, has partly formed an opin- 
ion. Challenge withdrawn by prisoner and sworn as a juror. 

Martin Fitzgerald, of Albany, rejected for having an 
opinion. 

Joseph O'Callahan, of Albany, rejected for like cause. 

Charles Stern, of Albany, over legal age. 

Harry Tibbitts, of Albany, rejected for having an opinion. 

Jacob Cohn, of Albany, like result for like reason. 

William Kelly, of Albany, rejected for like cause. 

Timothy Collins, of Albany, has an opinion that he thinks 
no evidence will change. Rejected. 

Patrick Murphy, of Albany. Decided opinion. Set asida 

Dwight Batcheldor, of Albany, over age. 

John Long, of Albany, has an opinion. Rejected. 

Patrick Brady, of Albany, rejected for like cause. 
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James O'Brian, of Albany, has no opinion. Challenged per- 
emptorily by the People. 

Henry Blatner, of Albany, read the account in the Evening 
Journal and other papers. Has an opinion hard to be re- 
moved. Challenge sustained. 

Charles Miller, of Albany, has pretty decided opinion, 
obtained from the newspapers. Set aside. 

Kobert Maher, of Albany, has made up his mind. Eejected, 

Thomas D. wen, of Albany, has a belief on the subject 
Rejected. 

John J. Franklin, of Albany, had an opinion, but had 
changed it Is now prejudiced in favor of the prisoner as he, 
the juror, now sits. Rejected. 

Stephens L. Hodgkins, of Albany, excused as an exempt 
fireman. 

Michael F. Prout, of Albany, has a decided opinion. Set 
aside. 

Thomas O'Connor, of Albany, got an opinion from the news- 
papers, that he thinks would affect his judgment. Set aside. 

Harold McManus, of Albany, acquired an opinion at the 
time, and *' is of the same opinion still." But he don't think 
but that he could sit impartially and without being influ- 
enced by his opinion. Challenged peremptorily by the pris- 
oner. 

Charles Westheimer, of Albany. Set aside for having an 
opinion. 

Robert Thompson, of Albany. Over age. 

William H. Rice, of Albany. Reads the Express, Argus, 
New York Times and Evening Journal at the several periods 
of the day when they are issued. Has formed an opinion. 
Challenged peremptorily by the prisoner. 

George Martin, of Albany, has an opinion that he don't 
think he could set aside, for he does not believe in capital 
punishment Rejected. 

Henry Luke, of Albany, had an opinion. • Rejected. 

Simon Fisher, of Albany, rejected for like cause. 

James Rice, of Albany, had a strong opinion. Knows it 
would interfere with his action. Rejected. 

William Glendenning, of Albany, had formed an opinion. 
Set aside. 

Peter Lyon, of Albany, has an opinion. Rejected. 
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William Davenport, of Albany, has an opinion, but would 
not let it interfere with his judgment Challenged peremp- 
torily'by the People. 

James C. Jones, of Albany, rejected for having an opinion. 

Friese De Groot, of Albany, same as last. 

Charles Baker, of Albany, same as the last. 

John Niblock, of Albany, excused, exempt fireman. 

John Pemberton, of Albany, has heard and read of the case, 
but formed no opinion. Was sworn as the twelfth juror. 

The jury, as thus constituted, consists of the following per- 
sons, viz. : 

John Becker, Guilderland. Thomas F. Quinn, Albany. 

Michael H. Kennedy, Albany. Richard Creble, Bethlehem- 
John Patterson, Bethlehem. Isaac Bassey, Bethlehem. 
Joseph Brand, Kensselaerville. John J. Long, Bethlehem. 
Cornelius Van Derzee, Albany. David Friedlander, Albany. 
John Walker, Albany. John Pemberton, Albany. 

Mr. Parker made an application for the examination of Pat- 
rick McNiven, of the City of New York, de bene e»«e, at his resi- 
dence, and upon the ground of his being too sick to person- 
ally attend the Court. 

Mr. Tremain opposed the motion to grant an order to take 
the testimony of Patrick McNiven de bene esse in the City of 
New York. He urged that the application should have been 
made before the trial, and that sufficient time should have 
been allowed to permit the attorney to attend. There was 
not sufficient evidence that the witness was too ill to appear 
at present. He did not know but there might be collusion in 
the case. 

Mr. Parker briefly argued in favor of the motion. 

Mr. Brady replied to the insinuation of Mr. Tremain that 
there had been any collusion in the case. He considered the 
remark uncalled for, especially in view of the fact that the 
witness had been subpoenaed by both sides. He was willing 
that both parties might unite in a telegraph to the Chief of 
Police, of New York, to ascertain the present state of the wit- 
ness. 

The Court said the proceeding was authorized by the stat- 
ute, and he saw no objection, in view of the facts alleged^ to 
granting the order. 
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District Attorney Smith then opened the case on behalf of* 
the people. He said that the Grand Jury of this county, at 
the last June term of the Court of Sessions, presented an in- 
dictment against George W. Cole, charging him with the 
crime of murder, in having, on the 4th of June last, in this 
city, by the use of a loaded pistol, intentionally killed L. Har- 
ris Hiscock. At the next term after that, when a court was 
sitting that had jurisdiction of the case, this defendant was 
arraigned and pleaded not gidlty. The trial of the cause had 
been postponed until this adjourned term of the Court of Oyer 
and Terminer, which had been appointed to try it 

The duty will devolve on the Court to determine and apply 
the rules of law applicable to the case. The duty devolves on 
the jury to ascertain the facts — to decide whether it is true 
that the defendant did intentionally kill Mr. Hiscock. That 
duty is a solemn one, because it involves the life of this de- 
fendant. It is one of great responsibility because it involves 
the safety of every citizen. But while this duty was thus 
solemn and responsible, the jury could congratulate them- 
selves that it is a duty not difficult to discharge, but could 
easily be performed to the satisfaction of their consciences. 
There is but the simple question of fact to be determined by 
the same rules that guide and control the judgment in other 
affairs. He knew, as cases grow in magnitude, from trivial 
oflFences to the crime of murder, that there was an inclination 
natural in the human mind, to treat it as if it should be tried 
by some new rules. But the jury are to act upon their con- 
victions, and when they have thus acted their duty will be 
performed, and it will remain for other officers of the law to 
deal with the defendant, according to the verdict, as the law 
shall make it proper to do. 

The District Attorney said he would best discharge his 
duty by laying the facts of the case before the jury, so far as 
essential for their understanding. He would not refer to the 
history or previous career of the parties. This had nothing 
to do with the case. Whoever they may be, however humble 
or powerful, they are alike amenable to the same law and sub- 
ject to the same penalties. 

Murder is the greatest crime known to our laws. One who 
has deliberately murdered another has forfeited his life. But 
the law does not allow any citizen to execute its decrees. 
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Every man, cliarged with crime, is entitled to be heard, 
whether he is guilty or not The law does not allow any man, 
or set of men, however sure they may be that a person 
charged with crime is guilty, to execute its penalties. If you 
should see a man cut down another in the street, and see the 
blood run from his wounds, you have no right to pumsh the 
oflFender ; and if you should kill him you would yourselves be 
guilty of murder. So with the smallest ofiFence, the party 
must be adjudged guilty before being punished. Another 
reason why this is not tolerated ; if punishment should be in- 
flicted in this way, and it proves to have been unjust, the 
party injured, or his friends if he should be killed, would 
retaliate. So a disregard of these rules of law, and a resort 
to force and the gratification of revenge, each in his own right, 
would bring us back to anarchy. 

It is immaterial what the previous history of these parties 
may be ; the question is, did the defendant deliberately take 
the life of Mr. Hiscock.. 

Both parties resided in Syracuse. Early last June a Con- 
vention met in this city to form a State Constitution. Mr. 
Hiscock had been chosen a delegate to that Convention from 
an interior county, and came to this city on the 4th day of 
June. On the evening of that day, he was standing in the 
reception room of Stanwix Hall, having just come down from 
tea, or from his room, and was leaning against a pillar, with 
his face towards Broadway. Two gentlemen were talking 
with him. This was between seven and eight o'clock in the 
evening. The weather was warm and pleasant ; the front 
doors were open ; the stoop occupied by persons sitting there, 
and the gas lighted. While he was standing there, the de- 
fendant, Cole, coming in from the Maiden Lane door, entered 
the rear part of this public room, advancing with a pretty 
rapid step ; and when he got near enough, holding his Der- 
ringer pistol almost against the ear of his victim, discharged 
it into his face and head, producing death. Although he 
owned another pistol (which the District Attorney produced) 
he had provided himself with this weapon, which is more cer- 
tain to produce death ; he had them when he entered, ready to 
do his murderous work. And there he went, sneaking up 
behind this man, in a cowardly manner, not even giving his 
victim notice who was his executioner, and sent him into the 
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presence of hie Maker. If there was aught between them, in 
which the deceased had wronged this man, he never gave him 
the poor satisfaction of knowing by whose hand he died. 

The defendant was arrested, and when he reached the sta- 
tion-house, this other weapon (a knife) was found upon him. 

The District Attorney said he had confined his remarks to 
what he regarded as legitimate testimony, bearing on the 
fact whether the prisoner, when he blew out the brains of 
the deceased, and prostrated him upon the floor, intended to 
take his life. It may be pretended that this man acted with 
a cruelty so shocking that it indicates his mind was wrong. 
That is very likely. The right-minded do not act thus. But 
the law does not release a man who choosee to dethrone his 
reason, but makes him answerable for his crimes. 

After impressing upon the jury the vast importance of this 
case, as involving the safety of society, the District Attorney 
closed his remarks. 



EXAMINATION OF WITNESSES. 



The first witness called for the people was : 

James H. Armsby^ who, being sworn, testified as follows : I 
have been a practising physician and surgeon in this city for 
34 years ; was not acquainted with L. H. Hiacock ; in June 
last was called to visit a person at Stanwix Hall, said to be 
L. H. Hiscock ; it was the 4th of June ; about 8 P.M., found 
him in one of the rooms up-stairs ; he was lying on a bed or a 
stretcher apparently dead ; there was a wound under the right 
eye ; one or two other physicians were present ; I examined 
him ; he was dead ; I passed a silver probe into the wound 
under the eye ; it passed backward and upward nearly the 
whole length into the posterior part of the brain ; rather ob- 
liquely ; must have crushed through the base of the skull ; 
probably severed the spinal marrow ; did not feel the ball ; 
think it lodged in the posterior lobe of the brain ; the wound 
on the face was a small circular wound, just below the right 
eye, say half or three-quarters of an inch; it was the cause of 
his death without doubt. 

Cross-examined — Reached Stanwix Hall somewhere about 
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8; room was on tke second or third floor; think a rear room; 
now remember the direction of the ball ; examined to ascer- 
tain tke depth of the wound; Dr. Havens was present; under- 
stood others had seen him ; was there a few minutes ; the ball 
seemed to enter below the right eye; its course upward and 
slightly to the left; think the ball lodged against the back 
wall of the skull ; thought it must have crushed through the 
base of the skull; if ball had passed through the skull, it 
would have come out a little to the left of the mesial line; 
did not see the prisoner that night; saw no other wound on 
the deceased; there was no post mortem, as I am aware of; 
the party who fired the shot must have stood nearly in front 

Re-direct. — Q. With a weapon of that size, would the course 
of the wound indicate the position of the party firing it? 
Objected to. Objection sustained. 

John H. Mann sworn : Reside in Syracuse ; resided there in 
June last; am a merchant; keep a grocery store, and another 
where I sell fire-arms, &c. ; did not know the defendant at 
that time; since ascertained his identity; 3d of June last, in 
the forenoon he bought a pistol of me ; he came into my store 
and asked what kind of pistols and revolvers I had ; he chose 
a small breach-loading Derringer; can't say whether weapon 
produced was the same ; was one of that make and size; paid 
me six dollars for it; also took five or ten cartridges; asked 
me whether the cartridges were reliable, and said some of 
them were not worth a picayune ; I furnished them ; they are 
41-100 calibre; think I furnished him from. five to ten; this 
was on the Monday morning, as I heard of the killing on 
Wednesday. 

Cross-examined — Have lived in Syracuse 19 ye€ur8; did not 
know Gen. Cole ; came to ray store about 10 or 11 o'clock; my 
store is a public place opposite Syracuse House ; there were 
none in the sporting store at the time; defendant was not 
there more than ten minutes; he came in alone; the cartridges 
are metallic, containing powder and ball ; do not remember 
how Gen. Cole was dressed ; did not state he was a detective 
of the customs; did not state his business; a party came in 
the grocery as Cole was passing out; it was Jas. Manning; 
did not see which way he went on leaving. 

James Carlisle sworn : Was an officer of Capitol Police in 
June last; remember the killing of Hiscock; arrested the de- 
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fendant ; weapons were found on hk person ; (pistol produced) 
don't know whether this is the one; Mr. Summers had the 
weapon and handed it to Sergeant Atkins; (another pistol 
produced) had this in his right hand coat pocket; (knife pro- 
duced) think I took this 'out of his vest pocket; it was about 
15 or 20 minutes after the shooting. 

Cross-examined — First saw prisoner in Stanwix Hall recep- 
tion rooms; accompanied him to the station house; made no 
attempt to escape ; submitted himself with perfect quietness. 

Q. State, if you can, the condition of mind in which the 
prisoner was. 

Objected to. 

Objection overruled. 

He was very much agitated and was crying all the way up 
to the station house; had no warrant for his arrest; he was 
standing up when I first saw him ; Mr. Summers had hold of 
him by the arm; I arrested him at 8 J o'clock; on his way to 
the station house he would stop and raise his arms and weep 
about his children; gave the pistol to Mr. Summers between 
Orange and Columbia street; can't tell that the pistols pro- 
duced are the same ; took him to the station house ; saw him 
again that evening at the station house; about ten o'clock; I 
then went direct to Stanwix Hall ; station house is at 799 
Broadway : staid at Stanwix Hall ten or fifteen minutes; then 
went to Delavan House with Sergeant Kelly; saw Mrs. Cole 
at the Delavan, in her room ; I think the fourth story in the 
rear; went at request of Mr. Cole ; went from there to Stanwix 
Hall, and from there to station house; the prisoner was talk- 
ing to a reporter, walking up and down the cell, and answer- 
iag questions put to him ; I left him then ; saw him again 
near 11 o'clock and took him out of the cell to the jail, in 
company with Sergt. Kelly, Commissioner Shepard and another 
person ; walked to the jail; he was a little reconciled, but very 
nearly as bad as when I took him to the station; he was cry- 
ing and weeping. 

Q. Was he weeping and lamenting about his children? 
Objected to. 

The Court ruled that declarations made by the prisoner 
after the act was not evidence. Objection sustained. 

Mr. Brady argued the admissibility of the evidence, and 
was replied to by Mr. Tremain. 
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The Court stated that it was not prepared to reverse its 
decision at present. 

Mr. Hadley offered to prove what was said by the prisoDer 
on hifi way to the station house. Evidence excluded. Ex- 
ception taken. 

Alonzo Atkins called on the part of the People, sworn: I am 
a policeman; these are the two pistols taken from the prisoner; 
at that time the single barreled pistol was discharged; the 
revolver was loaded, had seven chambers ;» this knife was 
found on his person. 

Egbert Whittaker recalled: I have been an attorney-at^law 
since 1844, residing at Saugerties; I was at Stanwix Hall on 
the evening of the fourth of June last; (diagram of office 
shown) the front was very open on Broadway, -^-indows on 
Maiden Lane side; I sat on north side, ^nidway of room; I 
faced eastward; the first I saw was that a man whom I did 
not know came in from the east door of the office ; he walked 
right along till he came near the pillar in front of the office 
desk; he slackened his pace 8ts he approached the pillar, ele- 
vated his right hand close up against the face of a large-sized 
person standing there and fired a pistol ; the man who was 
shot threw up both arms. 

I heard a screech from the man who was shot Hiscock 
sank some in the knees, and fell over heavily on his back and 
head against the floor. Hiscock had been standing with his 
face westwardly, and I think leaning against the pillar. He 
was smoking a cigar, and conversing with two men. The 
prisoner looks like the man that fired the pistol. He came in 
somewhat on a curve, and partially faced Hiscock — stood 
partly in front of Hiscock's right side. It seemed to me that 
there was a slight turning of the head of Hiscock toward the 
prisoner. The prisoner had to pass around a man standing 
near Hiscock's right side. Prisoner was eight or ten feet from 
Hiscock when he raised his arm. I heard nothing said by 
either up to iiie time of firing; prisoner said nothing. His- 
cock fell in three to six seconds after the firing. Hiscock had 
slippers on his feet. There was a wound within half an inch 
of the right eye ; the wound bled ; saw something on the floor 
that I thought was brains; he laid very dead after he fell; 
after some time there was some muscular contraction and ac- 
tion of the limbs. 
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Cross-examined by Mr. Mitchell: I was stopping at the 
hotel; there was qnite a number of people in the office room; 
perhaps thirty or forty; I did not know the prisoner at that 
time ; my idea is that Hiscock stood in front of the post, fac- 
ing the west, or a little to the right; the post may be ten feet 
from the counter; I did not discover the pistol till afteY his 
arm was up and till about the time just before the report; 1 
heard prisoner speak immediately after the firing; prisoner 
stood for a moment after Hiscock fell, and then stepped to- 
wards the counter; I did not see him weep; prisoner left in 
two to five minutes; there was no one in front of Hiscock; 
several persons sat on the front stoop ; I was examined before 
the Grand Jury. 

What did you hear prisoner say after he had fired the shot ? 

Objected to by the People, and insisted that defence shall 
state what it expects to prove. 

Mr. Tremain stated the grounds of his objection to be that 
the declarations of a prisoner are not evidence in his favor. 
Second, that such oral evidence is not admissible. Third, 
that the prisoner cannot himself give evidence of the 
fact of any supposed invasion of his marital rights. Fourth, 
the declarations, if received, tend to present a false issue, and 
fifth, that they were made after the homicide, and, therefore, 
are no more admissible than declarations made a week or 
month afterwards. The evidence is no part of the res gestcu 
It is wholly in the nature of hearsay evidence. 

Mr. Tremain supported his objection by an argument of 
considerable length, and read several authorities upon the 
point. 

The witness, in answer to a question of the Court, said that 
the remark was made by the prisoner to a person who asked, 
''What was this for?" 

Mr. Parker claimed the admissibility of the evidence. He 
asserted the right to prove all that occurred at the time, and 
because it tended to characterize the transaction, the intent 
of the prisoner, and the state of his mind. He adduced au- 
thorities that he claimed supported his position. 

Judge Ingraham stated that he had no doubt of the admis- 
sibility of the evidence, if the remark of the prisoner had been 
made at the time, or before the homicide and voluntarily by 
him. But he desired to call the attention of the counsel to 
14 
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the fact, that the remark was made afier the homicide and in 
answer to a question put to him by a spectator. 

Mr. Tremain followed in support of his objection. In an- 
swer to Mr. Parker's allusion to the cases of Sickles and Marr 
Harris at Washington, the counsel said that the point was not 
raised in them, for there was no objection made to the testi- 
monj^ and he also intimated the judicial authority in those 
cases was not of that character that he thought ought to con- 
trol in the State of New York and before the Court trying this 
casa 

Judge Ingraham repeated that he would have no hesitancy 
if the remark had been made by the prisoner immediately on 
or before the killing; but under the circimistances he had 
great doubt about it, and therefore would give the benefit of 
the doubt to the prisoner and admit the evidence. The re- 
mark would not be taken as evidence of the fact stated, and 
he (the Judge) would see to it that no such impression got to 
the jury. 

The witness said : The remarks made were " he has betrayed 
my wife ;" " he has got it," " he violated my wife while I was 
at the war; the evidence is clear; I have the proof*' 

He said nothing about his children ; I heard nothing about 
that ; he said something before I came up that I did not hear ; 
he did not weep ; I did not see him weep at all ; I saw him 
when he went out ; some one said he ought to be arrested ; he 
said he was willing to be arrested. 

Direct resumed : From the firing to the fall there was a 
silence ; then some one said, "What was this for?" and the 
prisoner answered as I have stated ; the prisoner acted very 
cool and self-possessed. 

Cross-examination resumed : He walked up promptly; I 
saw no outward demonstration of excitement; he spoke with 
some emphasis ; I did not think he spoke nervously and ex- 
citedly ; he may have trembled ; I did not observe it ; I was 
excited ; I did not observe any effort on his part to speak 
before he fired. 

Corneliua Allen, called by the People, sworn, said : I reside 
at Salem, Washington County; have been for many years 
an attorn ey-at-law and have been Judge of the Supreme 
Court ; was at the time a member of the Constitutional Con- 
vention; I did not knovr the deceased ; the Convention met on 
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that day ; the deceased was a member; I had come into Stan- 
wix Hall and was at the clerk's counter; I heard a report in 
mj rear; I at once turned around; I supposed it was the re- 
port of a pistol ; I at first saw a man lying upon the floor 
upon his back, his arms outstretched, blood running from his 
nose and mouth very profusely and he gasping ; I heard per- 
sons to the north ; I looked and saw a man wif h a pistol in his 
hand ; two persons were about him ; I heard the man make a 
remark. 

Cross-examination : The man with the pistol said, " I con- 
sidered that man one of my best friends, but he raped my wife 
while I was gone to the war ;" I cannot say that I heard all 
that was said ; he was soon surrounded, and I heard no more ; 
I did not hear the question put, " Why he did that?" 

Direct : I did not know the prisoner ; I believe him to be 
the man. 

Ezra (7. Treadwdl^ sworn on the part of the People ; I made 
the diagram of Stanwix Hall, and the measurement of dis- 
tances from which it is made ; the distance from the east door, 
where the prisoner entered, to the pillar where Hiscock stood 
is about twenty-one feet ; the distance from the Broadway 
entrance is about forty feet ; the office desk is on the east side 
of the room ; the distance from the office desk to the pillar is 
about eight feet ; the front stoop is about three feet high. 

District Attorney Smith announced that he rested his case 
at this point. 

Mr. Hadley opened the defence. 



OPENmO SPEECH OF MR. HADLET. 

I regard myself as highly favored, gentlemen of the jury, 
in having been selected by the defendant in this indictment 
as one of his counsel, to represent, in part, his interests upon 
an occasion of so great a trial and solemnity as the present. * 
And I deem it as both a privilege and a pleasure, that I am 
permitted, by the kind courtesy of my learned and much more 
efficient associates, to submit for your consideration the open- 
ing argument in his defence. And, as he stands before you 
charged with the commission of a crime, the penalty of which, 
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if guilty, is death; as your deliberations are to decide for him 
the solemn and momentous questions, whether he shall be 
restored (not to home, for home, alas, he has none) ; not to 
wife (for wife though living, is dead to him as though the 
cold grave enclosed her once lov^d form), but whether he 
shall be restored to liberty, and to the companionship and 
affection of his loved children, and be permitted to endure the 
remainder of his wretched and heart-broken existence, until a 
merciful God shall relieve him from further suffering by call- 
ing his crushed and wounded spirit home ; or whether he shall 
be given over by you to a speedy and ignominious death upon 
the gallows, and to the corruptions of the grave. I have 
thought it not inappropriate to the solemnity of the occasion 
to introduce this defence to your notice with a brief history of 
some of the antecedents of the man upon whom you are called 
to sit in judgment ; that you may know, and knowing, prop- 
erly a^ppreciate, what kind and manner of man this is upon 
whose life or death it has become your solemn duty to adjudi- 
cate. Although now appearing before you in bonds as a pris- 
oner at the bar of this Court, George W. Cole is, by the com- 
mission of the President of the United States, a Slajor Gen- 
eral of Volunteers, lately in the military service of the 
country ; promoted to that high and distinguished rank, for 
meritorious services and distinguished gallantry in fighting 
the battles of the rebellion during the four long years of cruel 
and bloody war from which the coimtry has so recently 
emerged. 

Born at Lodi, in Seneca county, in this State, in the year 
1827, he is now in the 41st year of his age. Reared upon the 
farm owned and cultivated by his father, he remained at 
home until his 17th year, and not possessing the advantage 
of a wealthy parentage, his time was occupied by working on 
the farm during summer seasons and going to school winters 
and devoting such leisure time as could be spared from neces- 
sary labor to his mental culture and improvement. At the 
age of 17 he left home for the purpose of entering a seminary 
of learning established at Lima, in Livingston county, with a 
view of preparing himself for college, and at the age of about 
20 entered as a student in the University of Middletown, in the 
State of Connecticut, where he remained for about two years, 
and like so many of the self-made and prominent men in this 
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comitry, ekudying hard during the summerfl and supporting 
himself and paying the expense of his education by teaching 
school and studying during the winters, and college vacation. 
Leaving the University, he entered the Medical College at 
Geneva, and studied for about two years the profession of 
medicine and surgery, and graduated and received his diplo- 
ma as a physician about the year 1850, studying when the 
college was not in session with Dr. Smith, a distinguished 
physician at Geneva. 

Having now concluded his studies, he found an opening to 
oommence the practice of his profession in the town of Tru- 
man sburg, in Tompkins county, and moved to that place in 
the spring or summer of 1851, where by his scientific attain- 
menta, his professional skill and gentlemanly deportment, he 
very shortly succeeded in establishing a large and successful 
practice. In the early fall of that year he became acquainted 
with Miss Mary Barto. She was the daughter of Judge H. D. 
BartOy a prominent and influential citizen in that section of 
the country, a distinguished lawyer by profession, but then 
living in the enjoyment of those ample means which a long 
life of indujBtry, economy and integrity had enabled him to 
accumulate. Miss Barto was a young lady of great personal 
accomplishments; of refined manners; of a most chaste and 
polished address; and who, but for the foul wrong and great 
crime of the deceased, a crime and wrong which causes you 
to assemble here this day, would now be one of the happiest 
and most honored ladies in the land. 

Yes, she was good as she was fair. 

None, none on earth above her; 
As pure in thought as angels are; 

To see her wad to love her. 

The acquaintance once formed, soon ripened into intimacy; 
from intimacy into affection; and with the approbation of her 
Cither and the friends of the family. Dr. Cole was married to 
Miss Barto, at Trumansburg, on the 10th day of September, 
1851. It was a union of mutual affection. On the part of the 
defendant he worshipped this lady with a feeling of adoration 
scarcely less than idolatry; he loved her with all the affection 
of which the most ardent nature is capable; he lavished 
upon her all the treasures of bis heart, and in the sight of 
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God and man took upon his conscience the solemn vow that 
he would love, comfort, honor and keep her in sickness and 
in health ; and that forsaking all others he would cleave only 
unto her so long as they both should live. Little did he then 
anticipate that the pure chaste girl he pressed to his heart 
with all the ardor of love and of youthful passion, could ever 
fall a victim to a base, adulterous lust, or become an object 
for the hand of scorn to point its slow and moving finger at 

But let me not anticipate. Shortly after the marriage, Dr. 
and Mrs. Cole commenced housekeeping and removed to 
Trumansburg for about a year, he continuing the practice of 
his profession. From there they moved to Havana, Schuyler 
county, where he purchased a drug store, and engaged in 
that business. It may be interesting to you to know why he 
should quit a lucrative and honorable profession to engage in 
another department of business. The evidence in the case 
will furnish the answer to the inquiry. It will show the 
defendant to be a man of a peculiarly sensitive temperament, 
of a nervous disposition, and of most acute sensibilities, and 
he could not harden his nature to witness with indifference 
those scenes of suffering and distress which the good physi- 
cian is so often called to minister to, and yet find himself un- 
able to alleviate. To stand by the bedside of some dying 
parent; to witness the grief of children and of friends as they 
stood around the death bed, and yet to be unable to furnish 
relief, or to utter a word of consolation or of hope, so wrought 
upon the tender sensibilities of his nature, that the continuance 
of his practice became distasteful to him, and he sought relief 
by engaging in another pursuit which would spare him the 
necessity of so constantly witnessing scenes of suffering and 
distress. At Havana, he carried on a successiiil and pros- 
perous business for about two years. While at Havana, 
and in the spring of 1853, there was born to him his first 
child, Fanny by name. 

In 1854 or '55, Mrs. Cole and the child were both taken down 
with severe sickness, and attributing their indisposition to the 
malaria and unhealthiness of that locality, they concluded it 
best to sell out their business, and having done so, returned to 
Trumansburg for a short period; and while staying at Tru- 
mansburg, their second child, Alice, now about 12 years of age, 
was born. In 1856, he purchased a farm in West Lodi, on the 
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bank of the beautiful Seneca Lake. On t&ie farm they remain- 
ed until the month of April, 1857. Mrs. Cole having always* 
lived in a populous village and being much accustomed to so- 
ciety, became dissatisfied with the retirement of a country life, 
and discontented to remain longer upon the farm, and having 
no object in life superior to that of gratifying and pleasing her, 
at her instigation he sold the farm, and shortly afterwards, and 
in the fall of 1857, they moved to the city of Syracuse. In the 
spring of 1858 he purchased an interest of two-tliirds in the 
lumber business of a Mr. Vassall, and in 1859 bought out Vas- 
sall's interest, and continued doing a prosperous and paying 
business until the first act of war was committed by the sece- 
ded States against the United States government. Scarcely had 
the smoke from the first rebel gun fired at Fort Sumter died 
away, scarcely had the ink become dry upon the President's 
proclamation calling for volunteers in defence of the imper- 
illed life of the nation, before George W. Cole, impelled solely 
by the pure spirit of patriotism, enrolled his name as a private 
in the 12th N. Y. Volunteer Infantry, and mainly by his own 
efforts, and by the outlay of his own means, raised the first full 
company of volunteers that was raised in this State. Unani- 
mously elected Captain of the company, and the regiment 
being filled up, they marched from Syracuse amid the firing 
of cannon and the music of several bands, accompanied by the 
prayers and benedictions of thousands who assembled to wit- 
ness their departure; and as they bade adieu to home, and 
\vife, and children, each man's heart was nerved to thoughts 
of loftier resolution by the pledge then made, that while ab- 
sent in the field, the loved ones left behind should be the 
sacred wards of a grateful country, and that if the heroes of 
the nation fell in the path of duty, that country would adopt, 
cherish, siipport and protect as its own, the widowed mourner 
and orphan children of those who yielded up their lives that 
it might live. Prominent among those by whom this pledge 
was made was L. Harris Hiscock. With what fidelity he kept 
that pledge, the sequel will disclose. 

It is not essential to my purpose that I should attempt to lay 
before you even the most condensed sketch of the military 
career of George W. Cole. Time would utterly fail me should 
I attempt to do so. The briefest narrative would consume the 
space of an entire day. For four long weary yeai*s, from 
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spring to autumn, fr6m autumn to spring, through the beats 
of summer and the blasts of winter, George W. Cole has stood 
face to face and foot to foot in deadly conflict with the ever 
rallying hordes of treason; and in skirmishes, in raids, in 
night surprises, in night attacks, on picket and on the march, 
and in pitched battles, he and his brave companions have 
beaten back the rebellious crew from State to Stat^^ until cow- 
ering and vanquished they have been made to know that the 
much derided valor of the North was worthy of the sacred 
cause for which her hero sons periled their lives and dared 
to die. 

When after time shall scan the roll of those who have made 
for themselves an imperishable name; when the pen of the 
historian shall set in order the toils, the sufferings, the indomi- 
table courage, the unfaltering heroisu) and the unwavering 
ardor of those who fought with the brave Army of the Poto- 
mac, from that dark and gloomy day when the spreading en- 
sign of the nation's glory was ignominiously lowered hj 
sacrilegious hands, from the ramparts of Fort Sumter, until tliat 
bright and balmy day, when four years later that same flag 
was gloriously reinstated in its place, and the Stars and Stripes 
were fluttered to the breeze amid the booming of rejoicing 
cannon, the strains of merry music and the glad acclamations 
of the ten thousand there assembled to witness the Sumter 
celebration, the name of George W. Cote shall be found glori- 
ously ascending the current of the stream of Time, and be trans- 
mitted bright and unsullied to the gratitude of coming ages. 
Be the issue of this day's trial what it may, to the justice of 
posterity I am content to leave his vindication. It is only tD 
such events in his career as will be found to have a direct bear- 
ing upon the questions you have got to decide, that I propose 
to make the briefest possible allusion. 

Petssing iminjured through the first bloody battle of Bull 
Run, where a glorious victory gained by raw and undisciplined 
troops, was changed into an inglorious route by the incom- 
petency of those in command, he was shortly afterwards trans- 
ferred to and commissioned by Gov. Morgan as Captain of the 
3rd New York Cavalry. While holding this position he re- 
ceived a severe and dangerous injury, which it is necessary to 
bring to your notice. In 1862, while charging on Rebel pick- 
ets at full speed, his horse, a large heavy animal, suddenly fell, 
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and being imable to disengage himself from the saddle, owing 
to a previous wound in the thigh, rolled over him, compress- 
ing the breast bone inwardly to such an extent as to prevent 
respiration almost entirely for some moments, and for a long 
time partially. The cantle of the saddle was forced against 
the left side of the stomach with such great violence as to 
cause the bowel to protrude from the anus for some three or 
four inches, a protrusion which was not reduced for som^ six 
or seven days afterwards. You will readily understand how 
great the violence and shock must have been to have produced 
BO serious a result. 

While in this condition, he was tied on to his horse, com- 
pelled to ride in the saddle all night and the next day, ex- 
posed to a storm, unsheltered all the next night, and not able to 
reach the hospital until the third day following the injury. 
Ever since that time he has suffered from great disarmngmeijt 
of the system, affecting the lungs and vital organs. The bow- 
els and bladder omitting to perform their proper fuactions, 
oftentimes unable to obtain any evacuation for ten days and 
two weeks at a time, the evacuation when produced being ac- 
companied with hemorrhage ; sometimes profuse, and always 
causing a protusion of the bowel to such an extent as to neces- 
sitate its return by working it back into its place by compres- 
sion of the hand. This injury it will be well for you to bear in 
mind. Its extent and the effect upon the physical and mental 
constitution of the man will be nereafter described to you. 

In the fall of 1862, Captain Cole made what is known in the 
history of the war as the great Kingston raid. Pardon me, 
gentlemen, if in justice to a brave aud persecuted man, I so far 
trespass upon your patience as to ask attention for a moment 
to the manner in which the man whom you are trying for his 
life, was regarded in these days which tried men's souls. 

For this and other gallant achievements he was commis- 
sioned by Gov. Seymour, Major of 3rd N. Y. Cavalry. Subse- 
quently appointed on Gen. Butler's staff as Inspector of Caval- 
alry. At his own expense and without a dollar's cost to the 
government, he raised an entire regiment of colored cavalry, 
numbering some 1400 men, at a time when the government were 
clamoring for troops, drafting was going on at the North, and 
States and counties were glad to secure men by bounties of 
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$1000 a head, and to his imperishable h«tior let it be known, 
that having the opportunity to have realized $100,000 if he 
would transfer these men to the quota of an eastern State; 
he refused the offer, never received one dollar for organizing 
the regiment, and he is to-day, by the expenses then incurred, 
a poorer man than when in April, 1861, he subscribed his name 
to the muster roll as a private soldifer in the service of his 
country. Commissioned as Colonel of this regiment, he was 
subsequently made Brigadier-General and afterwards pro- 
moted Major-GreneraL And so highly esteemed were his ser- 
vices, that after the surrender, the government refusing to 
muster him out of service or to disband his men, ordered him 
to City Point, there to organize a brigade, and from there sent 
him to Texas to watch the operations then in progress on the 
Mexican border; kept him there until the danger of collision 
between this government and that of France had passed 
over, and finally mustered him out of service in February or 
March, 1866. 

Eetired from the perils and hardships to which he had been 
BO long subjected, I need not attempt to picture to you with 
what joyful anticipations he looked forward to a happy re- 
union with his wile and children. After an absense of five 
years from home; exposed daily to danger and death; the pride 
of his companions, with a name and reputation of which any 
man might feel justly proud, he looked forward to the en- 
dearments of his home with an impatience which admitted of 
no delay. His hopes, his joys, his ambitions, all centered 
there ; amid every variety of danger and privation, Hope had 
pointed to his wife and children; next to the pure spirit of 
patriotism which animated him, it wa« for them he had toiled 
and suffered, and exposed himself to death in every form of 
danger. In camp, and on the field; by day and by night; the 
loved images of his wife and children had been ever present to 
his memory; his parental and conjugal affections had been the 
solace of his life; and with his country saved, and his duty as a 
gallant soldier well done, he was now to return again and enjoy 
those comforts in the bosom of his family, which he would not 
barter one moment for all the wealth and honors this world 
could bestow. Vain, cruel delusion! He did return, but 
scarcely had the congratulations of his friends and the warm 
welcome of his neighbors died away, before he discovered that 
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dome dark, portentou9 cloud was hovering betweea him and 
the happiness he had so joyfully anticipated. The wife of his 
bosom ; upon whom he had lavished all the wealth of his af- 
fections, had become a changed woman. She whom he had 
left so kind, so full of aflfection, greeted his return with cold 
indifference; thoughts of horror and remorse seemed to occupy 
her mind; her former affection for her husband seemed to be 
transformed into a feeling of settled aversion ; her lips gave 
no utterance of her former love; she had become cold and un- 
impassioned as the marble ; disgust and alienation towards 
her husband seemed to possess her, and to such an extent did 
her aversion proceed, that she denied him those marital pri- 
vileges, which, as her husband, were his of right to demand. 

What had caused this change ? Ah, gentleman, the ser- 
pent had entered into the paradise of his happiness, and the 
woman had fallen. A libidinous scoundrel had polluted her 
being; had stolen away her affections, and by the magical 
sorcery of the adulturer's spell, had transformed her former 
love into settled hatred and aversion. But not at that time 
did this defendant know or suspect the full extent of the woe 
and calamity that had fallen upon him and his household. 
The discovery of her infidelity and the detection of the guilty 
wretch who had stolen his wife's purity, and his happiness, 
were yet in reserve for the future. 

So marked a change in her from love to aversion could not 
take place without leading to comment and remonstrance 
from him. To his kind and loving expostulations as to her 
conduct; to his affectionate entreaties to be made the confi- 
dant of her sorrow, that he might share and alleviate her 
grief, she deluded him by attributing it to false causes, indis- 
position, ill-health, lowness of spirits, melancholy, hypochon- 
dria had caused it. From his confiding disposition and the 
exceeding love he bore her, he trusted to her truthfulness. 
It was impossible that any suspicion of her fidelity could 
diminish his confidence in her purity. She, the mother of his 
children, so modest, so reserved, so dignified, so childlike, 
formerly so good, how was it possible he would suspect her 
of yielding to another's brutal and licentious lust. No ! the 
suspicion was impossible. Believing that sickness and low 
spirits were the fiends that assailed his -domestic peace, he 
studied how he might win her back to cheerfulness and affec- 
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tion. He accommodated himself to all the variegated phases 
in which her unhappy temper manifested itself; he redoubled 
his tenderness toward her; he humored her waywardness ; in 
a thousand different ways he studied how best to please her; 
to divert her melancholy he took her to places of amusement 
Vain, useless effort I The spell of the serpent was upon her; 
the fascinations of the seducer had entered her soul, the ibul 
tempter of her innocence with a villain's wile and a villain's 
wickedness was still in hot pursuit of the victim of his lust 

Dispirited and discouraged at the failure to regain his wife s 
affection; his vision of happiness dissipated; liable to and 
constantly anticipating sudden death as a consequence of the 
injury to the bowels to which allusion has been heretofore 
made, his health and constitution shattered, a marked tfnd ' 
perceptible change came over his temperament and disposi- 
tion. He, too, became an altered man. He became sad, de* 
jected, pensive and abstracted in his thoughta He fell into 
the deepest despair. Instead of the gay and sprightly dis- 
position he had always manifested, a settled melancholy 
seized possession of him. His former frienda and companions 
observing his altered demeanor, knowing his idolatry for his 
wife and children, and not knowing of any domestic trouble 
to agitate his mind, attributed his altered appearance and con- 
duct to his connection with the army and to the scenes 
through which he had passed during the war. It is a painful 
circumstance in connection with the foul wrong which the 
evidence will reveal tj) you, that this defendant and the de- 
ceased L. Harris Hiscock, were and had been, for a length of 
time previous to his death, warm personal friends. Before a 
man can deliberately debauch the wife of the friend who con- 
fides in him, he must have become utterly abandoned to every 
principle of virtue and be lost to every sentiment of manly 
honor. It was Mr. Hiscock who was recommended by this 
defendant to Mrs. Cole as her confidential and professional 
adviser in such matters as she might need counsel during his 
absence in the army. And it aggravates the wickedness of his 
conduct that in availing himself of the opportunities for seduc- 
tion he not only violated the confidences of friendship, but 
tranipled under foot the sanctity of professional relations. 

Having no pleasure or affections beyond the sphere of his 
domestic life, never absent from home except upon necessary 
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business, finding what little of solace was left him in the com- 
pany €md amusements of his children — about the spring of 
1867 Gen. Cole received an appointment under the govern- 
ment as special agent of the Customs. The duties of the 
office requiring much of his time to be spent in the city of 
New York, he had made arrangements with a Mr. Tillotson, 
of Brooklyn, a relative of Mrs. Cole, to receive his wife as a 
boarder, hoping by this arrangement to retain his wife's com- 
pany, and at the same time, by change of scene and associa- 
tion, and by indulging in the innocent amusements of metro- 
politan life, to divert her mind from the morbid feelings and 
thoughts preying upon it. And I am now about to relate to 
you the events which occurred on the ten days or two weeks 
imniediately preceding the tragedy at Stanwix Hall. About 
the 27th or 28th of May, he met Mr. Hiscock in the street at 
Syracuse. Stopping to converse, Hiscock abruptly inquired : 
" When are you going to New York, General T (He had 
made the same inquiry of the General on several previous oc- 
casions.) Something in the manner of the inquiry and of the 
man who made it aroused his attention. Why is this man 
always so anxious to know when I am going away from home ? 
at once occurred to him. Looking at Hiscock suddenly and 
sternly in the face, he observed his countenance apparently 
fall under his gaze, and without waiting for any reply, the 
guilty man turned away and shrank from the sight of the 
abused friend whose rights he had outraged. He *watched 
him in astonishment. At once suspecting that there was 
something wrong; what the nature of the wrong w^as he 
could not imagine. The inquiry kept ringing at his heart : 
Why does this man want to know when I am going to be 
absent from home ? Still no suspicion occurred as to his 
wife's fidelity. He returned home perplexed and agitated. 
The first person he saw there was Mrs. Mary Cuyler. Now 
mark what took place. Mrs. Cuyler was a cousin of Gen. 
Cole, had been brought up by him and had lived in Mr. Cole's 
family during the General's absence in the array, and had 
observed much that had occurred. 

Seeing her he addressed to her, very naturally the inquiry, 
" What's the matter with Hiscock; he looks, to me, as guilty 
as a dog?" Thrown off her guard by the abruptness of the 
inquiry; suspecting that the General had learned or heard 
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something, but not knowing wb«l^ Mra. Cuyler somewhat 
evasively replied, "Yes, Dr., there has been a good deal o* 
talk about Mrs, Cole's flirtaJtiom toiih Mr. Hiscock.'' Stunned 
and horrified at the suggestion, he exclaimed, "Mrs. Coles 
flirtation! what do you mean?" Perceiving now, with a 
woman's quick perception, that he was still in ignoraBce of 
any misconduct of his wife, determined not to be the first per- 
son to disclose the fatal secret that was to blast his happiness 
and carry desolation to a once happy household, Mrs. Cuyler 
utterly refused to say anything further upon the subject, and 
to his entreaties would only reply, " You write to Montgomery 
Pelton and he can give you some information if he sees fit" 
With this scanty information he was compelled to go to New 
York. I leave you to imagine, if you can, what must have 
been the feelings of such a husband at the discovery that his 
wife (and such a wife as he had fondly pictured her,) could 
have been guilty of such imprudence of conduct as to make 
her name the subject of remark or scandal; for not even yet 
did he know the full extent of the heavy calamity which had 
fallen upon him. From New York he wrote to Mr. Pelton 
and awaited his reply, in a condition of great mental suspense 
and torture. Some evidence will be given you as to his men- 
tal sufferings during these few days. I cannot trust myself 
with the attempt at tlieir description. 

The fatal reply reached him on Saturday, June 1st, and 
from it he first realized the suspicions that by the guilty con- 
duct of this man Hiscock he was not only forever deprived of 
the comfort and society of the wife he so adored, that not only 
were his innocent children robbed of their mother's pure 
affection, but that he himself was placed in a situation too 
dreadful, too horrible to be endured. It was a condition to 
overwhelm the mind of any man. It was a torture that no 
words can communicate, no language can depict to others. 
What should ho do ; where could he go ; what would become 
of his little children, thus cruelly bereft of a mother's foster- 
ing care ; how should he shelter those little lambs from the 
shame and sorrows thus made their inheritance; whither 
should he fly and forget the burning, damning disgrace 
brought upon his name and household? He, the gallant 
soldier who had stood so often in the very jaws of death and 
faced it at the cannon's mouth, how could he bear this great 
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diBgrace ? His dishonor would speedily become known not 
only to the army in which he had served with such proud dis- 
tinction, but to the whole world. Not a tent, not a hut in the 
land in which his once honored name would not be bandied 
about — a jest in the mouth of profligate poltroons — ^pronounced 
with wasted pity by the compassionate brave. He who com- 
manded heroes with pride amid the fiercest din of the 
battle's roar, never had he need to be ashamed as he looked 
upon his colors and took the foremost place in the line of 
battle ; but no wretch ever led to execution for desertion or 
cowardice ever shrank from the sun or from the sight of hu- 
man faces with more shame and horror than did he when 
after reading that dreadful revelation he gathered from it the 
fagt that she he loved so tenderly was sunk in sin and shame 
and steeped for evermore in uttermost pollution. But he 
would go once more to his home; he would confront his once 
innocent and still loved wife, face to face; he would hear 
from her own lips the sad, sickening stoiy ; no matter how in- 
discreet or imprudent she may have been ; he would bless God 
for the imprudence and still forgive her if she had but stayed 
her feet on the^ brink of the precipice before taking the last 
leap into the fathomless abyss. Poor, delugled man ! your last 
hope is shortly to be disappointed, and you have soon to learn 
that the once honored name of Mary Barto Cole has already 
become a thing of scorn for the ribald tongue of any libidi- 
nous scoundrel in Onondaga county, to fling its filthy, vulgar 
jest at. 

Returning to his desolated home by way of the Hudson 
River Railroad, hfs strange and wild appearance and conduct 
attracted the attention of a gentlemen connected with the 
naval service, and with whom Gen. Cole had formerly had 
a slight personal acquaintance. You will hear from that gen- 
tleman an account of Gen. Cole's mental condition, so far as 
the witness is capable of describing it. Visions of suicide 
then haunted his brain ; he thought he would throw himself 
from the platform while the cars were in motion ; but if he 
did, perhaps they would say of him that he had fallen from 
the cars while drunk ; he must write a letter to his wife and 
communicate to her his knowledge of her guilt ; he must send 
one final parting benediction to the children he loved so ten- 
derly; he would then jump from the cars and find peace, and 



224 BEMABKABLE TBIALS. 

be at rest beneath the quiet water as they crossed the Albany 
Bridge. But, oh God ! what would become of his poor children 
thus doubly bereft ; no, he would see his poor childlike wife ; 
perhaps she might not be so very, very guilty. 

Such were some of the conflicting thoughts which distracted 
this poor heart-broken man during that fearful night ; the 
interview with his wife was had and ended ; it confirmed his 
worst fears ; her over-burthened conscience could no longer 
retain its guilty secret ; on the morning of Sunday the 2nd 
day of June last, he received from her a statement of her fall; 
of her adulterous guilt and of his own disgrace. Taking ad- 
vantage of his absence, calculating probably his own safety 
by the chances that this defendant would never outlive the 
dangers to which his courage and ambition daily exposed his 
life, the cowardly adulterer had invaded his household, stolen 
his wife's affections, robbed her of her purity and polluted her 
person. It is impossible to describe the agony and distress 
of mind into which he was thrown by this communication. 
There are some excesses of grief so profound, so overwhelm- 
ing one knows not how to deal with them. So was it in this 
case. The day was spent in the privacy of his own room, in the 
company of his fallen and degraded wife, in tears and groans 
and unutterable sorrow. To whom could he look for relief? 
Alas, there was none could mitigate his great sorrow. To 
whom could he look for consolation ? Not to his children ; for 
their once joyous countenances, now toned to sadness, only 
intensified the agony of his reflection. His hopes of happi- 
ness forever blasted ; his house a desert ; his children mother- 
less, not from the orphanage that springs from death, but 
from the remorseless cruelty of maternal guilt, with his brain 
on fire, while every fiend of hell seemed let loose upon his 
heart; is it to be wondered at that he was unable to resist the 
stream of his great agony, or that reason was for a time 
hurled from her throne, and his mind became shattered to 
ruin. Is there a right-minded moral man in this corammiitj' 
who can listen to such affliction without feeling overwhelmed 
mtli indignation at the guilty perpetrator of so foul a wrong. 
Is there a husband, a father, or a brother, within the sound of 
my voice, having but one dear darling of his heart's affectioni?, 
in whose sympathies sorrow has found its charm, whose love 
has alleviated his misfortunes and guided him through dan- 
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ger and darkness, seeing her become the prostitute of a base 
libertine's lust, whose heart does not instinctively re-echo the 
precept of Almighty God, that *' the man that committeth 
adultery with his neighbor s wife, the adulterer shall surely 
be put to death." The thief who steals your property may 
have want^ and poverty, and hunger to palliate his crime, 
yet he is nevertheless the subject of criminal punishment by 
the law of Society ; but the thief who deliberately robs you of 
your domestic joys, knows that he may steal in security ; for 
no punishment is provided by the law of society against his 
crime ; and unless there is courage at the heart, and nerve in 
the right arm. of the injured husband to redress his own 
\NTong8, he goes unwhipt of justice, to repeat the same foul 
transgression in your family or mine, at the first convenient 
opportunity. The thief who invades your dwelling to steal 
your money is a felon, and expiates his crime behind bolts 
and bars in a felon's cell. 

But the thief who enters your dwelling to rob you of the 
priceless jewel of your wife's virtue, mocks with impunity at 
the wreck and ruin he has caused, and is, perchance, elected 
member of a Constitutional Convention, or becomes the legis- 
lator of a State, to guard, with a watchful, jealous eye, against 
the passage of any law that shall check him in his amatory 
pursuit after other men's wives. He may add to his lists of 
conquests the name of my wife or of yours; he may record 
upon his tablets my name or yours as the cuckold husband 
whose wife he has made the prostitute of his lust ; he may 
l>oast of his conquests to fashionable companions as dirty and 
contemptible as himself; he may laugh at the dejected air 
and emaciated countenance which his triumph causes, and he 
laughs in security, for his coward heart fancies that while 
there is no law to protect the injured husband, abundance of 
musty law can be exhumed from the records of barbarous an- 
tiquity to punish him if he protects himself. Talk about the 
duty of patriotism in defence of a man's country ! What 
object has any man to defend his country if he is to be hung 
for defending his own family ? 

Let us resume now, gentlemen, the narrative of events in 

the order of their occurrence. Greatly fallen and degraded 

as the confession represented her, yet the fond heart of the 

ruined husband still strove to regard her as more sinned 

15 
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against than sinning. He knew what wiles, what artifices, 
what deceptions must have been employed before the seducer 
could have triumphed over the virtue of his pure, chaste, and 
childlike wife. She had a, brother; perhaps he could suggest 
some palliative for this intolerable anguish. He must see 
Henry ; he determined to take his advice and be guided by 
his counsels. A dispatch was accordingly sent to Mr. Henry 
D. Barto, Mrs. Cole's brother, begging him, for God's sake, to 
come to that honse of desolation and woe. In due time, the 
answer came that Mr. Barto was in New York or Albanv ; and 
I call your attention to this dispatch to show you that Gen. 
Cole's object in coming to Albany was not to meet Hiscock. 
but to see Mr. Barto. I have barely alluded, and in the most 
general way, to the mental condition of the accused during 
portions of the day on Sunday. Sunday night, Monday and 
Monday night intervened, but they brought no diminution 
to his mental excitement and agony ; the longer he reflected 
upon his disgraced, miserable condition, the more intolerable 
it became ; the longer he thought of it, the more the thought 
maddened his brain. The days passed without food ; the 
nights without sleep. The desire to see and consult with Jir. 
Barto became painftdly oppressive, and finding it impossible 
longer to endure this strain upon his nervous system, after a 
variety of conflicting and agitating resolutions, he concluded 
that on Tuesday morning he would take Mrs. Cole to her rela- 
tives at Brooklyn, stopping at Albany to see Mr. Barto, if he 
should happen to be found here, or in New York, if there. 
This was the sole reason of their coming to or stopping at 
this place. So intense was the agony of both the General and 
Mrs. Cole, that under the apprehension that one or both would 
commit suicide if left alone, Mrs. Cuyler insisted that her 
husband should accompany them on their wretched journey. 

In sorrow and shame they embracedtheir weeping children, 
turning their backs upon their once happy, now desolated 
home ; anxious to escape public observation, in the dread 
that he could read the knowledge of his disgrace in the coun- 
tenance of every passing acquaintance, they reached the cars 
through back and secluded streets, and were carried from 
Syracuse by the 11 o'clock train. You will hear from Jlr. 
Cuyler what occurred during that never to be forgotten 
journey. Arriving at Albany, Mrs. Cole and Mr. Cuyler left 
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the cars on the side from which the passengers usually land, 
while Gen. Qole, haunted and distressed by the delusion that 
his disgrace was known and read of all men, and unable to 
endure their gaze of pity or of scorn, hoped to escape public 
observation by landing on the other side, and by a more 
retired route shortly afterwards rejoined them at the Delavan 
House. 

Tke long desired interview with Mr. Barto took place and 
soon ended. In the course of it Gen. Cole first learned that 
Mr. Hiscock was then in Albanv. Of that interview I do not 
like to trust myself to speak, but in justice to my unfortunate 
client I cannot forbear the remark that had there been any 
warm manifestation of brotherly regard, had there been any 
judicious sympathy with the crushed and bruised spirit of the 
sorely afflicted man. the unhappy trage4y which forms the 
subject of this day's investigation might have been averted, 
and the Court have been spared the solemn duty in which it 
is now engaged. The interview over, his frenzied mind 
possessed itself of the idea that he must see Hiscock. It was 
not malice, it was not mischief which prompted the desire. 
In his frenzy he believed that he was calm and that he could 
control the outburst of his feelings. He had struggled fear- 
fully to master the instincts of his nature and intended to 
struggle to the end. He felt that Hiscock had abased and 
degraded him — he would make Hiscock abase and degrade 
himself ; fortified with his wife's confession he intended to 
charge him with the perfidy of his conduct ; abjectly and at 
his feet Hiscock should confess his crime and in humility and 
self-abasement should supplicate his forgiveness. His pride 
and sell-respect thus mortified, they would stand in that 
respect upon a common level. This done, he would leave the 
guilty man to the retribution of a just God, and his evil con- 
science, and in the retreat of some solitude yet to be discov- 
ered, this broken-hearted' man would bear the fate so cruelly 
imposed upon him in shame and submission. 

Still haunted with the idea that every eye could see in his 
sad and dejected countenance the story of his wife's dishonor 
and his own disgrace, he entered Stanwix Hall, by the side 
entrance from Maiden Lane, as being more likely to escape 
the observation he so much dreaded. It was his intention to 
have stepped up to the counter^ have obtained an inspection 
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of the hotel register, and thus learning the number of his 
room, to have proceeded to it and have had the interview in 
private. As he approached the office, the false, deceitful 
friend who had betrayed him to his ruin, suddenly and unex- 
pectedly apptsared in his path ; there stood the man who had 
seduced his wife ; the tearful countenance of his sad and de- 
jected wife ; the weeping faces of his motherless children : 
the memory of his desolated home and departed joys all 
flashed upon a brain surcharged to madness ; overpowered by 
the violence of his emotions ; unable to reason or reflect, de- 
prived by the frenzy of the moment of all power to control 
his own will or judgment, by the confusion of his mind ren- 
dered wholly unconscious of the nature of the act he was com- 
mitting, the nand, unaided by the will of George W. Cole, 
discharged the fatal pistol, and there fell the lifeless corpse 
of the adulterer at the feet of the avenger whose marital 
rights he had invaded, whose heart and home he had crushed 
and blighted, and whose reason he had shattered ; and all 
this suflering and misery occasioned in order that his unholy 
lust might revel in a momentary gratification. Unconsciously 
the deed is done ; done in a public place ; in the presence of a 
score of witnesses ; the mourning perpetrator makes no 
attempt to elude the claims of justice; sadly and submissively 
he resigns himself to whatever suffering and sorrow is yet in 
store for him ; and conscious of the rectitude of his own heart 
and sustained by the approval of a good conscience, he can 
appeal to that God who ordained and sanctified the marriage 
relation and say meekly, but without trembling, " Not my 
will, but thine be done." 

And now, gentlemen, the sin of the adulterer has wrought 
its perfect work and has brought forth death — ^the accustomed 
product. Experience teaches us that its usual culmination is 
in the death of the outraged husband before discovery. What 
it would have led to in this cjise but for its discover^', is not 
left altogether to conjecture. The voice of instinct and of 
nature tell us that the man who will deliberately seduce 
another man*s wife must do it at the peril of his life if discov- 
ery takes place. When the man of pleasure delil>erately and 
coolly plots the seduction of your wife or of mine, he knows 
that he takes his life in his right hand to be offered up as the 
penalty of his guilt if detection takes place. When L. Harris 
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Hiscock first cast his lustful gaze upon the person of Mary 
I^rto Cole, and resolved to add her name to the list of others 
who had already fallen as the victims of his lust, he knew 
then as well as the world knows now, that if George W. Cole 
made the discovery of his guilt, this broad continent was not 
wide enough to shield him from the frenzy his own guilt cre- 
ated. In his double character of legislator acnd lawyer he 
knew that the right to redress these wrongs for which society 
fails to provide any remedy, was founded in the law of 
nature ; and that when the individual cannot resort for pro- 
tection to the law of society, that law, with equal propriety 
and justice considers them as still under the protection of the 
law of nature. He knew that the fabric of society was built 
upon that instinct of the human heart which ever impels the 
wronged husband to vindicate the sanctity of the marriage 
bed ; he knew that the impulse which prompts the wronged 
husband to slay the seducer of his wife, or the afflicted father 
to slay the seducer of his child was implanted in the breast of 
every living man by the hand of God himself ; and knowing 
the character, disposition and temperament of this defendant, 
he knew that George W. Cole could no more resist this 
instinct of his nature, than he could change the stars in their 
courses, or arrest the whirlwind in its wrath. . 

And now, gentlemen, in view of all this misery and desola- 
tion, caused and originated by L. Hiscock for the momentary 
gratification of his unhallowed lust, the question is to be sub- 
mitted to you as husbands, as fathers, as moral minded men, 
to decide what was the character and nature of the act whicb 
George W. Cole committed, when with reason temporarily de- 
throned, he took the life of this destroyer of his domestic 
peace. On the part of the distinguished gentlemen who re- 
present the prosecution, both in its public and private interests, 
that act is and will be denounced as an act of willful, deliberate 
and premeditated murder. Without designing to impute im- 
proper motives to any one, it is at least a matter of regret that 
the conduct of this prosecution was not confined to the pro- 
perly constituted law officers of the State, whose professional 
zeal is, or at least is supposed to be, somewhat restrained by the 
obligations of official responsibility. It is always unfortunate 
when the zeal of those charged with the inquisition for blood 
owes its inspiration to considerations of pecuniary gain, or 
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where the effort to send a man to the gallows is graduated 
by the Kberality of the counsel fee received, to produce that re- 
Eult. However calm, dispassionate and impartial, private 
counsel may suppose themselves to be, yet we cannot forget, 
it was the " thirty pieces of silver " which induced the betrayal 
of innocent blood, nor overlook the fact, that when the efforts 
and eloquence of the advocates are purchased and paid for by 
private funds, there is always danger that these efforts and 
that eloquence so bought and paid for, may represent more ef- 
fectually the views, wishes and private feelings of their em- 
ployers and clients rather than aid in that calm and dispas- 
sionate inquiry which has no other object than the discovery 
of truth. 

Not that the distinguished gentlemen who represent the 
private interest in this prosecution are influenced by consider- 
ations one whit more mercenary than those which actuate the 
counsel for the defence; but the difference l)etween us is this: 
We stand here to defend the living man; they stand there 
hired and paid to hound him on to the gallows if they can. 
We ask you to look at this tragedy in the light of all its sur- 
roundings ; they are sent here to labor to suppress that light and 
to compel you to arrive at truth in the midst of darkness ; select- 
ed from the bright array of learning and talent which adorn 
the bar of this State, for those commanding qualities of learn- 
ing and of eloquence which have won for them professional 
fame upon many a hard fought field of intellectual contest, 
they are sent here to-day to persuade you, if they can, that the 
act of the frenzied husband, slaying the man who desolated 
his home and polluted his wife, is of the same grade of criminal 
enormity as the act of the thief, who murders in order to pilfer; 
and that there is no distinction in guilt between the man who 
slays in order to commit a crime and the man who slays in or- 
der to prevent one, that crime being the continuance of an adul- 
terous intercourse with his own wife. They are employed and 
eent here to represent this defendant as a blood-stained mur- 
derer, moving to his work with cool premeditation, and with 
a wicked, depraved and malignant spirit, and only now pretend- 
inj to a mental derangement at the moment of the act, in or- 
der to constitute an exemption from criminal responsibility. 

To us he appears as the pure patriot; the gallant soldier; the 
loving husband, the fond father; the good oitizen ; the refined 
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and polished gentleman, suffering under the visitation of the 
darkest calamity that can ever oppress or overwhelm the 
human heart. The issue presented is a plain and simple one. 
I shall not seek to furnish any middle ground on which to 
stand. I accept the issue; I may be thought, rash to jeopar- 
dize the life of my client when I prefer to trust the case, either 
as one wholly excusable by the law and the evidence, or as one 
of murder in the first degree. I claim that it is either excuse- 
able homicide or murder ; I claim that it is not murder, but that 
it is excusable. In taking this view, let me do the learned and 
experienced gentlemen with whom I have the honor to be as- 
sociated the justice of remarking that they are not in any man- 
ner responsible for my view of this case. The view which 1 take 
of it is my own, and I alone am responsible for it. Others may 
think it would be a wiser policy to attempt to bring this homi- 
cide within one of the lower degrees of manslaughter, and 
punishable by imprisonment in the State prison for a term of 
yeara 

But on behalf of my client, I say, with great respect, I want 
no compromise verdict. I denoimce the false humanity which 
would purchase the life of an innocent man, at the costly sac- 
rifice of his liberty for years; which would bid him live, but at 
the sacrifice of all that makes life woiih living for; which 
would rescue him from death, only to inflict another punish- 
ment more dreadful than the agony of dissolution. No, gentle- 
men, I repeat that I want no compromise verdict. If, upon 
the evidence to be submitted to you, you can have the heart 
to pronounce this defendant a murderer, be it so ; it is upon 
your responsibilities to God, to your consciences, and to him, 
that you will so decide; it is at your hands that requisition 
will be made for his blood on the day of the last grand assize ; 
he has suffered much already, but he can sufier more if it be 
your good pleasure so to ordain ; he has faced death at the 
cannon's mouth; he can look upon it without trembling if it 
comes upon the gallows; it may be that his heart will quiver, 
and his cheek may blanch, at what the brave soldier regards 
as the disgrace of such an end, but it will be with a heart and 
conscience as free from all feeling of self-condemnation, as the 
jury who may pronounce the verdict, or the judge who, in 
obedience to it, shall sentence him to die. 

I shall not, therefore, trouble you with any inquiry as to 
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what conBtitutes murder in the first and second degree, nor be 
led into any discussion as to the diflFerent degrees of homicide. 
On the letter and the spirit, the majestic reason of the law, of 
both God and man, I take my stand, and deny that there is 
any stain of guilty either upon the heart or the hand of George 
W. Cole. It is true that the hand of George W. Cole shot down 
L. Harris Hiscock ; but the wrongful act that deprived him of 
all power of self-control, and caused that hand to act involun- 
tarily, comes here also, and asserts its supremacy over every 
heart. If it be true, that it is the reason of man which makes 
him accountable for his actions, then it cannot but be true, 
that the deprivation of that reason, at the moment the act is 
done, acquits him of criminal intent. 

We see and recognize in all its terrible ghastliness, that on 
a lovely summer's evening, a prominent and influential citizen, 
a legislator, and a lawyer, was suddenly stricken out of exist- 
ence ; but with the act we hear the wailing cry, " that man 
was my best friend, but he has ruined my simple, child-Uke 
wife," and we know that that cry is the utterance of a broken 
heart. The act for which he is now on trial for his life, and the 
cause which led to it are so bound and linked together by 
the same chain of testimony that they cannot be separated. 
The avowal of the wrong which had maddened his brain was 
made in the presence of the same spectators who witnessed the 
pistol shot; it ascended to heaven as the agonizing cry of an 
oppressed and burthened spirit, and it is here to-day appeal- 
ing, in all its sadness, to the heart of every husband and father 
in the land- 
Seeing the deceased thus publicly stricken down, hearing at 
the same moment the cause which led to the commission of 
the act publicly proclaimed, we have the right to hope that it 
will be the anxious desire of every juror on this panel to in- 
vestigate in every direction for the truth or falsehood of the 
alleged cause. It will be the effort on the part of the counsel 
for the defence, to open the inquiry as broadly as possible for 
your investigation. We anticipate that the effort on the part of 
the private counsel for the prosecution will be to limit the in- 
quiry within the narrowest possible space. That is what they 
are sent here for; to suppress and shut out truth. We shall at- 
tempt to. lay before you the saddest picture of crime, of lust, 
of seduction, of betrayed friendship, of a desecrated home and 
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of household ruin, that the eye of man has ever yet rested upon. 
Our learned opponents dare not, if they can prevent it, let you 
inspect the perfidious and heartless traits of character in the 
deceased, which, if received, the evidence in this cise will 
disclose. 

Consider now, if you please, the principle upon which the 
law justifies and exempts from punishment the husband who, 
seeing another man in the act of adultery with his wife^ kills 
the adulterer in the act. The law extenuates the killing in 
condescension to the known infirmities of flesh lind blood. It 
recognizes the fact that this criminal intercourse is the very 
highest indignity which one man can inflict upon another, and 
that its natural and unvarying effect is to produce such a tu- 
mult of the passions as to stifle the voice of reason. It is not 
the mere fact of seeing, but it is the knowledge, no matter how 
obtained, that the adulterous act had been committed, which 
excites this tumult of the passions. 

In what ever way that knowledge is acquired, whether 
by coming suddenly upon and surprising the parties in their 
guilty embraces, or by information suddenly obtained, the 
effect upon the mental emotions is precisely the same ; it is 
not the mere fact of seeing the guilty pair in the actual coition, 
but it is the' transport of passion created by the knowledge that 
the fact exists that justifies the taking of human life ; and the 
frenzy produced is equally great whether that knowledge is 
acquired by the sense of sight; by hearing it from others, who 
did see it; by the knowledge of circumstances leaving no rea- 
sonable doubt of its commission, or by the admission or con- 
fessions pf the guilty parties or either of them. In whatever 
mode the knowledge is acquired the frenzy produced is tlie 
same. Will it be pretended that there was in this case suffi- 
cient cooling time for passion to subside, and reason to resume 
its sway ? Although the adulterous intercourse commenced in 
the year 1864, and continued down to the time of Hiscock's 
death; although it appears now, many eyes had been open to 
the guilt of the false wife,, and her infamous destroyer, yet 
who was there ever to break the faith of the then confiding 
husband in his wife's integrity ; who is there would ever vol- 
unteer to tell the outraged husband of the deadly blight which 
blasts forever his hopes, his happiness and the manhood of 
hiB life. 
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Where is the man or woman that would ever voluntarily be- 
come the bearer of such black and damning tidings to a huB- 
band's ears ? The evidence will satisfy you that General Cole's 
absence in the army was made the occasion of this crime, and 
your own good sense will teach you that after his return home, 
the infamous secret would be more carefully guarded as to him 
than to all the world beside. Not imtil that memorable inter* 
view with Mrs. Cuyler, about a week previous to the homicide, 
had he any cause to distrust his wife, and, then, of nothing 
more than frivolity or levity of conduct ? Not until Saturday, 
the first day of June, 1867, was it that he received iMr. Peltons 
letter, which caused him to suspect for the first time, that his 
wife had been guilty of criminal misconduct. It was not until 
that fearful meeting on the morning of Sunday, the 2d day of 
June, that those suspicions were confirmed into realities, and 
the fallen woman avowed her shame to her wretched husband, 
fixing the date of its commencement, and revealed then, in dis- 
gusting detail, only so much of her subsequent infidelity as 
she saw fit to disclose ; and this knowledge was communicated 
in little more than two days before the homicide, and this de- 
fendant saw Hiscock for the first time after this hnoidedge on the 
evening that he sleio him. It is utterly idle, then, to talk about 
there being time for passion to cool or for reason to resume its 
sway. 

Talk not about its being the duty of an outraged husband 
and father to forget a wrong of this deadly character; he can- 
not forget it if he would; his desolated home; his discarded 
wife; his orphaned children ; his disappointed hopes; his dis- 
graced manhood; the vacant chair at his fireside; these are 
the stern practical realities of his daily life, and by no eflFort of 
his will can he banish these thoughts. His overburdened brain 
must think or cease to beat Thought has become his master; 
the more he thinks the more intolerable his thoughts become; 
and thought is madness. There was no cooling time and there 
could be none within the compass of a life-time. As often as 
memory recalled the irreparable wrong, the frenzy of his ex- 
citement would be rekindled in all its original and irrepressi- 
ble fury. The more he contemplated the inconstancy of his 
wife, the more his reflections must craze and madden him. As 
husbands, as fathers, as brothers, as men, you cannot but know 
with what affections the human mind is endowed. Shame, 
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anger and grief have their abiding place in the human breast 
It is for you to say how great must have been their influence 
on this defendant under the fearful provocation he received. 
Amid the tumult of such emotions it was not possible that the 
voice of reason could exert its sway. Where, then, was the 
free agency of this defendant ? Where his powers of oontrbll- 
ing his will? Where that deliberation of intent, without 
which no crime can be committed. 

Let any man do to any of you a grievous, irreparable injury, 
and though years should roll around and in th^ lapse of time 
you should have partially forgotten the occurrence, yet let the 
perpetrator of the wrong appear suddenly before you, and the 
first sight of him will arouse your feelings of indignation, of 
anger, or grief, not only in all their original force, but with a 
tenfold and irrepressible fury. Your experience as men; your 
own innate feelings will teach you that this is a universal truth, 
and its recognition will better qualify you to determine the 
question. What must have been the frenzy of General Cole when 
he encountered the deceased, seeing him within three days 
after his wife's pollution was first made known to him ! If 
you recognize the fact that an individual can, under any pos- 
sible circumstances, ever bo thrown back upon his own 
natural instincts, this is that case. The defendant was impel- 
led to the commission of this act involuntarily and by the in- 
stincts of our common nature. It was nature that accomplish- 
ed the result; let the accusation and indictment be directed 
against her. When society shall pass laws to punish this mon- 
strous crime of adultery with adequate severity, then and not 
l)efore let it forbid the execution of private justice. Until the 
community discharge this duty, the guardianship of the fam- 
ily altar is committed by nature to him who presides over it. 
And that man who defends the domestic citadel from adul- 
terous assault, will find sufficient sanction for his conduct in 
tl'e approval of his own conscience, though it should lead 
him to a martyr's grave. 

But I forget, there is a remedy. And the private interest in 
this prosecution have employed and liberally paid eloquent and 
distinguished counsel to come here and teach us what it is. The 
laws of society have, in the judgment of these distinguished 
gentlemen, provided a sufficient, a perfectly adequate rem- 
edy; a safe, certain, and unfailing cure, in their judgment, for 
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all the rankling and agonizing wounds of degradation and dis- 
honor. When the aflfections of your wife have been stolen and 
her person polluted, when your home has been broken up, your 
prospects in life destroyed, your hopes of happiness blasted, just 
go to a lawyer's office; it makes no difiFerence whether it is in 
Tweddle Hall, Albany, or in Wieting Hall, Syracuse ; the doors 
always stand invitingly open in either place. You may enter 
boldly, the only difficulty you will meet will be to settle the 
question wliich side will pay the best. Tell him the story of 
your wife's disgrace, and make him appreciate, if you can, the 
sorrows of your broken heart, or the degradation of your man- 
hood ; tell him what was the moneyed value of your wife when 
she gave you the treasure of her affections and committed to 
your trust the protection of her virgin innocence. He will ad- 
vise you to make merchandise of her in a court of justice, to 
have her appraised by witnesses and lawyers, and finally struck 
off to her seducer at such a valuation in money as a jury of the 
country may put upon the lost and fallen woman. He will ad- 
vise you to coin your tears and groans into dollars and cents. 
And now, gentlemen, pursuing the same idea. I address my- 
self to you as affectionate husbands and fathers of beloved 
children. 

Suppose I say to you in the language of another — " There is 
one hundred thousand dollars for you — embrace for the last 
time the wife you love, retire from your house and make way 
for the adulterer; give up your married bed to the caresses of 
pollution ; wander about the earth a broken-heiurted man, the 
scorn of the worldling and the pity of the good ; think no more 
of the happiness and tranquillity of your former state; true, 
the adulterer has destroyed these forever, but never mind; 
don't make yourself uneasy about such small matters as these; 
here is the money ; put^t in your purse ; there is no better thing 
in this world than money; when your heart feels sad or your 
footsteps weary, just jingle the dollars, and their merry sounds 
will furnish a panacea for all your convulsive sobs. Would yon 
not think I was mocking at the holiest and tenderest passions 
of your heart, and spit upon me with unutterable scorn and 
loathing ?" Dress up the argument for a moneyed compensa- 
tion, in^vhat language soever you will, and it will be impossi- 
cle to put it in such a shape as to sound anything better than 
an intentional insult to your understandings. I appeal to the 
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conscience of each individual juror to answer whether he is 
prepared, for the first time in two hundred years, to sanction 
by his verdict the abominable doctrine that a moneyed com- 
pensation is the only remedy for the bleeding wounds of a 
broken heart. For the credit of the capitol of the Empire State, 
let not a verdict go forth from this place that shall say to 
every libidinous scoundrel in the land, he may safely *nter any 
house he pleases and rifle it of its purest contents, providing 
only he can pay the moneyed cost of his adultery. Act upon 
that principle, and you tell every libertine, that if he only 
foots the bill, he is at liberty to turn any honest man's house 
in Albany county, into a house of ill-fame for the gratification 
of his lust, and that in the opinion of an Albany jury, he is 
exempt from all further accountability, either human or divine. 
Or will you not rather follow in the wake of that unbroken 
line of precedents which has been sanctioned and followed by 
every jury for the past two hundred years, and render such a 
verdict that while it accords with perfect justice, shall also 
be more consistent with the enormity of the adulterer's 
offence. Appealing to the fixed and settled judgment of the 
civilized world for my authority, to that calm and enlight- 
ened public sentiment, which is the growth of time and 
experience, and on which generations of men in every rank and 
station have acted with perfect safety ; I affirm that within 
the last two himdred years, no man has been punished by 
any court of justice, either in this country or in England, for 
slaying the seducer of his wife, his daughter or his sister, when 
that motive and that alone has prompted the fatal blow. If 
modem morality has directed no human legislation against 
the invader of domestic peace and destroyer of female purity, 
yet the best representatives of enlightened moral sentiment, 
those jvrora, who have from time to time assembled in the 
courts of justice, and been charged to inquire into the guilt of 
the outraged and frenzied husband or father or brother, have, 
so far as they could, supplied this defect of duty by adopting 
as their rule of action, the law of their God, when amid the 
solemnities of Mount Sinai he thundered forth for all time 
" Thou shdU not commit adultery," " Thou shcdt not covet thy 
neighbor's wife ;" ** The man that committeth adultery with 
another man's wife shall surely be put to death." 

The voice of God comes resounding to us to-day through the 
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ages that are past, and tells this court that the verdict of 
juries which justify the death of the adulterer at the hands of 
the betrayed husband, are given in obedience to that law of 
our nature which governs and controls in every human breast 
throughout the widespread earth. On the great law of public 
opinion, sanctioned and sustained by the enlightened s^iti- 
ment of the Christian world, inspired by the teachings of the 
Great Jehovah, I assert that Gen. Cole is free from crime both 
in the sight of God and man. And on that great and final 
trial day, when you and I shall appear side by side with him 
to render in our account of the deeds done in the body, if 
there shall be no greater sin recorded against him than the 
punishment he inflicted upon his wife's destroyer, be you and 
he assured that he need not fear to approach the throne of the 
Omnipotent Judge to answer for the conduct of his whole life. 



EVmENCE FOR THE DEFENCE. 

At the conclusion of Mr. Hadley's opening, the defence called 
Dr. Marcus M. Mardey^ who, being sworn, testified as fol- 
lows : 

Reside in Philadelphia; have been a physician there eight 
years; know General Cole; formed his acquaintance the last 
day of Dec. 1863, at Fortress Monroe, Va. ; he was Colonel of 
the 2d U. S. Cavalry, just commenced being organized; I was 
commissioned as Surgeon of his regiment, in which capacity 
I acted till its disbandment; was with him all the time except 
two terms of forty days. 

What was the condition of his health at that time ? 

Objected to. 

Mr. Brady said the defence intended to show that in conse- 
quence of Gen. Cole's insanity or melancholy, that his mind was 
then and there impaired, and continued so at intervals to the 
present time; that he was in such a condition at the time of 
his shooting Mr. Hiscock that he was not morally responsible 
for the act. The witness treated him for the disease and knew 
his condition. 

Mr. Tremain said there was no evidence presented of insan- 
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ity, or delusion. The defence have showed that he acted npon 
what w|» a state of facts. 

The. counsel regarded the evidence as to the state of the 
prisoner's health four years before the homicide, as entirely im- 
material. 

Mr. Brady said the defence could go back, not only four 
years, but to previous generations, showing hereditary in- 
sanity. 

The Court thought the evidence should be received. If the 
state of the prisoner's mind could not be shown up to the time 
of the liomicide, he would exclude the evidence. 

Examination resumed — Defendant complained of ill-health; 
hie injury was an injury of the bowels; he had a protrusion, 
with constipation and hemorrhage of the bowels; the protru- 
sion was two inches or more at times ; stated to me that his 
horse had fallen on him and crushed his bowels ; he complain- 
ed of great pain; he was subject to long periods of constipa- 
tion, and then hemorrhage, and copious evacuations; the hem- 
orrhage occurred from ten to fifteen days; constipation from a 
week to ten days; when not on duty he most always laid on 
his back in day time ; was not fit to do military duty without 
imperilling his life ; I so advised him ; the injury to the bowels 
continued to the time he was discharged, in 1866, and the 
bleeding gave relief; he complained of pain in the kidneys and 
suppression of urine all the time he was in the army ; his flesh 
failed; rather declined in health and flesh all the time; the 
other symptoms increased; I made up no definite opinion as to 
the character of the injury; the effect on his mind, when lying 
on his back, during constipation, would make him morose; 
after evacuations he would be cheerfal and jovial ; then he 
would relapse; when ordered to duty, would rise with diffi- 
culty, and as soon as this duty was performed would return to 
his berth; this transaction occurred regularly with the return 
of the evacuatidn of the bowels; the gloominess and morose- 
ness, on the whole, increased; in 1864 were on the James 
river; in '65, June 12, we left for Texas; we went to Brazos; 
after reaching Texas, during the fall of '65, he was very bad; 
mind very desponding when he had these spells ; sometimes 
not speaking for half a day; frequently heard him groaning, 
until finally he had the hemorrhage, a pint at a time; then 
would continue quite smart; the difficulty operated on him 
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periodically; I think he inclined towards dementia; have seen 
the knife presented to the District Attorney (knife prodnced); 
think it the knife he carried in his vest pocket; it was an ordi- 
nary surgeon's knife; General had a case of instnimente; I 
never saw a man who did business eat so little ; he slept very 
poorly; he was perfectly temperate; he used no tobacco; I left 
him at Brazos ; he was unusually jealous; noticed it in these de- 
sponding spells; thought he was Hot appreciated; never showed 
that when his health was better. 

Q. What is your opinion now as to the general condition of 
Gen. Cole's mind during the whole time he was in the army ? 

Objected to. Objection overruled. 

A. His condition of mind was some unsound at times; 
thought so at the time; at one time, for several weeks, he 
seemed very childish; refer to the time at Dutch Gap, in De- 
cember, *65, when for several weeks he was constantly whit- 
tling little ornaments of no consequence ; never saw him do so 
before; they were little lockets, rings and cases, produced with 
the knife ; they were very perishable ; he worked from morning 
to night, lying on his back; the protrusion of the bowels was 
of the character of the piles, but the most aggravated I ever 
saw; I had no personal knowledge of his injury. 

Cross-examined — Am forty-seven years of age; have prac- 
ticed for eight years ; was a manufacturer of marble before that; 
I graduated at the Pennsylvania University, in Philadelphia; 
studied the profession there one year, in 1859; belong to the 
allopathic school; understand surgery and anatomy ; did not 
examine the mucous membrane ; I Imew the mucous membrane 
protruded; have seen it; never analyzed evacuations; saw them 
in ajar at Petersburg in August, 1864; gave him simple reme- 
dies — ^alkalies of rhubarb and blue mass; first knew General 
Cole in Fortress Monroe ; he was Colonel, in command of the 
Ninety-second United States regiment; during the whole time 
1 never knew him ofif duty; his wife was in the army; she 
came in January, 1864, and staid till May; she returned again 
about the time Lee surrendered, and went with us to Texas; 
she left Texas the first of September; his mind was childish; 
dementia is a loss of mind ; think his mind was diseased ; the 
symptoms were imnatural broodings over fancied difficulties, 
at these intervals ; thought his superior officers did not appre- 
ciate him ; can mention no other difficulties. 
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Lodetmck W, Wccdin, sworn — Live in Chili, New York; be- 
came acquainted with General Cole in the District of Columbia ; 
was in the regiment with him till the 4th of March, 1863; was 
with him when injured ; a large horse fell on him on the march 
from Washington, North Carolina, to Sw^ift Creek ; the horse 
went into a ditch and fell on him ; he was injured considerably ; 
complained of pummel and handle of saddle pressing on his. 
breast bone and bowels; he was in hospital for a long time in 
the summer of 1862; could only stay with me a short time; be- 
fore his injury he was always cheerful ; visited him at Syracuse 
after he left the army; he was not the same man; I was there 
two days in December, 1866; did not see him again before the 
homicide. 

Cross-examined — I was confined in Third New York cavalry 
hospital at Newbeme, North Carolina; Cole was a captain of 
Company K, at this time ; in December, 1866, he was not so 
cheerful, and was broken down in health. 

Dr. Emmet Roberta^ sworn — Am a physician and surgeon at 
Syracuse; have practiced since 1850; graduated at Geneva; 
knew General Cole there then ; we were students of medicine ; 
graduated in the same class; his health was remarkably good; 
saw him in Syracuse about the time the war broke out ; his 
health then was good ; was in good flesh ; next met him in the 
spring or summer of 1863; conversed with him; he stated his 
case to me several times ; he was very much emaciated, sallow, 
nervous, irritable ; eyes bloodshot, the vessels of the eyes injec- 
ted; complained of constipation ; told how he was injured; said 
it came n^ar mashing him in two; had an injury to the urinary 
organs also; complained of pain in the bowels, and a kind of 
paralysis of limbs, loss of appetite and general discourage- 
ment about himself; he did not dare take cathartics to relieve 
this constipation, on account of the protrusion of the bowels; 
seemed very melancholy, depressed and absent-minded; had a 
look that would be difficult to describe ; kept his hands con- 
stantly moving; was very gloomy; spoke of his financial mat- 
ters in a gloomy way; did not answer questions I asked — 
seemed absent-minded; would pass me on the street with his 
head down without speaking; after he returned from the army, 
he said his bowels had not recovere-d their natural condition, 
and that they never would-; talked to him about his health up 
to the spring of *67; had the same condition then — seemed to 
i6 
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be chronic; thought his low spirits gone not to return; think 
he was a pure case of melancholia; that is considered insanity 
by writers on the subject; that was my opinion of him before 
the homicide; an injury to the bowels, liver or stomach, is 
more likely to produce melancholia, in bilious temperaments, 
than any other cause; he remarked he would as soon be dead 
as alive ; everything seemed to go wrong with him ; a sudden 
shock to such a man might make him furious, or might cure 
him ; it would produce a greater eflFect than on a man of sane 
mind. 

Cross-examined — Saw defendant in the spring of '67 : can't 
fix the date; was in warm weather; it was the first I remem- 
ber of seeing him after returning from Texas; saw him in '63; 
(\vitness descripbed various acts of absent-mindedness of 
prisoner); can give no instance in which he failed to answer 
me correctly ; melancholy and monomania often run into each 
other; melancholy and kleptomania are about the same thing: 
can't describe kleptomania; kleptomania is a nervous disease; 
melancholy involves delusion at times; monomania usually 
means a mania on one subject; authors differ on the subject. 

Edward R. Fox sworn and examined by Mr. Mitchell — I re- 
side at Rochester; I first became acquainted with prisoner 
September 2, 1861, and at Washington; I was a private in his 
company; I remained with him till May 8, 1863; I returned 
to him in January, 1864, and remained till October, 1864 ; re- 
joined him in Texas at that time, and left him in February, 
1866; that was the last I saw of him; he was in excellent 
health and spirits when I first knew him ; he was injured on 
two occasions, the first in last of summer of 1862; he then 
went into hospital ; think he left in last of November or first 
part of December, 1862. He received the second injury by 
his horse stumbling in the night; I was a personal orderly 
under him; the horse fell upon him across the breast; he left 
for home on sick leave. He was frequently delirious and cos- 
tive; was costive for two or three days, and bowels were 
then moved by medicine ; there was hemorrhage of the bowels 
generally upon evacuation. I next met him in January, 1864, 
at Fortress Monroe. He was then in fitful spirits, sometimes 
jovial and at others melancholy ; had to remain in his tent at 
times from affection of breast and costiveness ; he continued 
so till last of October ; at times, when apparently jovial, he 
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would become melancholy ; would leave the room ; the con- 
stipation was fitful* from January to October ; I never knew 
him to be. excused from duty ; he frequently did duty while 
he was sick ; I met him at Texas, in October, 1865 ; found 
him to still be in fitful moods, jovial at times and then melan- 
choly ; his dejection would continue for one or two days ; his 
health was poor ; his constipation continued ; his melancholy 
was more frequent and lasting. In June, 1864, he was com- 
pletely prostrated and was sick for two or three months. He 
was always on duty when an order came. 1 have not seen 
him since till now." 

Cross-examined by Mr. Smith — I am 24 years of age ; am 
manufacturer of boot patterns. Both injuries were by the 
falling of a horse. He was cheerful when he -was well ; when 
sick he was melancholy and dejected ; I have tried to make a 
communication to him when I was unsuccessful, but I never 
attempted to speak to him on business while he was in that 
mood. He was in command of a regiment while we were on 
the James River. 

Frank B. Garrett, examined — I reside at Syracuse ; am 24 
years old ; in the paper business. First knew the prisoner in 
August, 1862, at Syracuse. I recruited some men and joined 
his company ; prisoner was home at that time. I joined him 
at Newberne, North Carolina. I joined company as a ser- 
geant. I remained with him a year. I rejoined him in Jan- 
uary, 1864, at Fortress Monroe. He was affected by his 
injury when I joined his company ; he often complained of it ; 
he would lie in his tent very weak and suffering from pain ; 
sometimes affected after a march ; much disturbed in his 
sleep ; would get up and walk at night. In the spring of 
1863 we made a raid in the direction of Weldon. We were 54 
houfs in the saddle with but one hour's relaxation. At con- 
clusion of march prisoner fell from his horse and made great 
complaint and suffered severe pain ; after he fell firom his 
horse I found him lying asleep on the ground ; he remained 
in camp for some time sick and suffering pain. 

Q. What was the condition of his mind after this march ? 

Objected to, unless the witness be confined to statement 
of facts. 

Objection sustained by the Court. 

He could not mount a horse till two months after the raid. 
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In answering my questions be appeared very childish, and at 
times would not answer my questions, and some answers 
would be foreign to the subject ; his mind did not appear to 
rest on any particular subject. He would be jovial and then 
speak of duties in the camp. I after that, in fall of 1864, saw 
him at Norfolk ; remained with him during most of the win- 
ter ; his general health was good, but he suffered from his 
injuries ; then left camp and went to his hotel ; this was fre- 
quently. At one time he laid with his head lower than his 
body ; his strength was prostrated I went with him to Texaa 
His ailments continued there. He did not perform any active 
duty there. I came home a week before him. The prisoner 
frequently called at my store after our return. I noticed that 
he had lost that jovial hearty disposition that he had in the 
service ; he would sit still in my store and not speak, and I 
would have to arouse him ; he would walk out abruptly ; 
spoke of different projects that he had, when about to go ; his ' 
his mind was unsettled as to what he would do ; was often 
despondent, but would not tell why he was so. He said his 
wound had used him up so that he was of no more good to 
himself or family. He spoke highly of Hiscock once or twice 
while in the service. 1 do not know whether or no they were 
friends. 

Cross-examined by Mr. Sedgwick — Prisoner had been in 
Syracuse but a few days when I first knew him, in August, 
1862 ; he stayed there two or three weeks ; he was then suf- 
fering from a bullet wound in the leg ; otherwise he was well; 
it was an accidental wound. Prisoner was captain of mv 
company when I first joined it ; he was promoted before 
I left the company ; we were about Newbeme, N. C. ; he was 
in command of his company till he was promoted ; he was 
never absent from his command as Major ; he was in the hos- 
pital for several weeks, but I don't know his disease ; I under- 
stood he had fallen from his horse before I joined, in August^ 
1862, but don't know when it was. While at Newbeme 
prisoner had command of the company and did duty, except 
once, when he was ill on account of his injury. In the 
fall of 1863 I joined another regiment ; both regiments 
camped near together ; I was then a lieutenant ; I remained 
with that regiment at Fortress Monroe till May ; then went 
to Bermuda Hundred ; I think the prisoner commanded 



GEOBGE W. COLE. 24.^ 

the brigade ; were not on active duty ; did guard and pro- 
vost duty ; remained till August under prisoner's brigade 
command ; saw him, perhaps, once a week ; often had busi- 
ness with him ; never saw him unable to do business except 
once or twice, when he was confined to his camp ; he referred 
me once to his Adjutant 

I never stayed with him over night at his tent or his hotel ; 
I was appointed on his staff in May, 1885, and remained till 
January, 1866 ; were in Virginia, till July, when we went to 
Texas ; in Texas, I never occupied the same tent or house 
with him ; I visited him at his quarters at Fortress Monroe ; 
I cannot state the conversation ; saw him once at Captain 
Ellis' tent; nothing occurred; saw him once at the Adjutant's 
tent ; I went to Texas on the same vessel with him ; his 
health was good on the passage ; I did not heaf of his hmit- 
ing wild cattle on the plains in Texas ; his health was gener- 
ally good, these attacks were exceptions ; I was in tent at dif- 
ferent occasions ; one attack lasted two weeks, but he walked 
about ; I don't remember anything said between us during 
that illness ; that was about a week after our arrival ; three 
weeks after, he had another attack ; the day after our arrival 
I had conversations with him, but don't know what they 
were ; once he said he still had his injuries ; I cannot now re- 
member any other particular conversation while in Texas ; 
during the said raid of 54 hours, before spoken of, I was with 
the prisoner part of the time ; as near as I remember, it was 
in the spring of 1863 ; were attacked in the night, and 
retreated to Newbeme the next morning ; saw prisoner that 
day at his quarters ; he spoke of his injuries ; can't tell any 
more said ; saw him again within a week. 

After this raid, I remarked the condition of his mind that 
I have spoken of ; I cannot give any conversation from which 
I determined it ; it was from two or three conversations ; I 
cannot give the exact words used ; can give the substance of 
one conversation ; I spoke about a muster loll ; cannot give 
his reply ; it turned on several matters ; I cannot tell any of 
them or what the prisoner said ; I cannot tell wnat the next 
one was about or what I went for ; I can give subjects but 
cannot teU the time ; I cannot give the conversation, only 
the subject ; I now remember that he once said he wanted to 
write a letter, but did not feel able to ; I cannot state any 
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action of his from which I determined the condition of his 
mind ; once in Texas I saw him when he was in apparent 
good health, but was not jovial ; I cannot give the occasion ; 
after our return home to Syracuse, he was employed in the 
Empire Wind Mill Company ; it was some time after his 
return ; he was in that employment for several months ; he 
often called at our store during that time, and sometimes on 
business ; I cannot say he was detained from his business 
during that time ; at one time he came into the store during 
the winter, sat down and conversed ; don't recollect what it 
was about ; he spoke of changing his business ; had thought 
of going to California, and then of gouig to Washington ; he 
also said his injuries still affected him ; he said he passed 
many sleepless nights ; said he was unsettled ; I asked sev- 
eral questions that he did not answer ; I cannot give my 
questions. 

After that, in May, I conversed with him in my store. I 
struck him on the leg ; he said I must remeniber that was 
the wounded leg (by pistol shot) ; he said he wished it hsA 
been higher up, and lie would now be asleep under the sod 
of Virginia. That was all I recollect. From this and others 
I had noticed he had lost his jovial disposition. 

Joshua Sogers examined by Mr. Mitchell — I live at Syra- 
cuse ; have been a druggist, and have been in the Govern- 
ment employment ; am in no business now. I first knew the 
prisoner in 1860 ; he seemed to be a healthy man and of good 
spirits. I saw him once during his term of service. Met him 
on his first return. I discovered that he had not his usual 
spirits ; seemed to be melancholy. I thought it grew upon 
him. I saw him in March or April, 1867, at Washington ; 
found him at his room at hotel, lying on the floor ; he had 
wet towels between his limbs ; was groaning a good deal ; he 
said his bowels were protruding. I staii half an hour or 
more. He said he did not care whether he lived or died ; he 
thought it would kill him. Said he was thankful for the 
eflforts of his friends in his behalf. He had another attack in 
two or three days, while we were at the Capitol. He laid 
upon a sofa ; was apparently in agony ; laid so an hour and a 
half ; he groaned and was faint when he got up. I took him 
to his hotel and he went to bed ; I saw him at Syracuse after 
his return; he appeared down-hearted; said the efforts made 



OEOBGE W. COLE. 247 

for him were useless, as he did not expect to live long ; I 
tried to cheer him up ; the expression of his countenance was 
very sad ; said he could not walk well ; he has a wife and 
two daughters, the latter 13 and 15 years old ; friendly rela- 
tions existed between him and Hiscock. 

Cross-examined by Mr. Mitchell : I had before heard of his 
physical trouble ; I corresponded with him often during the 
war ; I went to Washington partially for him, to obtain an 
office for him ; I took a good deal of interest in the matter ; 
we stopped at the same hotel ; he sought the appointment of 
Assessor of Internal Revenue ; he did not call the attack the 
piles ; I did not examine his person ; I did not see much of 
him during his employment at the wind mill ; I only saw him 
at one time during the war ; I left Washington in two or three 
^'.ays after his second attack ; don't know how long he staid 
there ; before I left he had given up hope of getting the 
office ; after that I was appointed to a Governilient office as a 
detective ; held it up to some four months since ; I have 
taken some interest in this case ; I don't know that tlie pris- 
oner had any business after the war, before his employment 
at the wind mill ; have had coijversations with him — once 
about business — up to leaving the wind mill ; I knew Mr. His- 
cock's family ; he has a daughter 17 years of age, and a boy. 

Direct resumed by Mr. Mitchell*— Hiscock was, I believe, a 
widower. 

Guy Davis examined by Mr. Mitchell — I reside at Syracuse, 
and have resided there twenty-five years ; first knew prisoner 
in May, 1866, after he went to the wind mill*; I had one or 
two conversations with him about his experience in the army ; 
I thought I discovered something singular in his appearance ; 
there was a good deal of nervousness and excitement ; his 
eyes weife very peculiar, such as I had never seen before ; 
they seemed to be bloodshot and singular. He described one 
or two engagements he was in, and spoke of an injury he had 
received from the fall of a horse. He was restless in his man- 
ner. His couni;enance was flush and his cheeks were red. 
There was a twitching in his hands in describing his deeds ; 
I noticed it more the first time than I did the last He was 
invited into the shop, but stopped and went off. 

Q. Did you make up your mind at that time that he was 
sane or insane ? 
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Objected to, and upon the ground that witness might state 
facts, but not being an expert, cannot give his opinion. 

Question changed to, ''Did you, at the time, from his 
speech and conversation, acquire an opinion as to the condi- 
tion of his mind T A. I did. 

Q. What was your opinion ? 

Objected to, and objection sustained. 

My impression at the time was that he was irrational. 

Cross-examined by Mr. Sedgwick — My first conversation 
was in the wind mill ; I think I went there on business ; I 
had never seen the prisoner before ; I asked him about his 
war record and if he was willing to give it to me ; he said he 
was willing ; I wanted to know what he had done as an officer ; 
he said he was in command at the South, had made raids, and 
been in dangerous places ; said he had come out apparently 
sound ; then he said he was thrown from his horse and 
wounded in his side ; that was the main portion of the conver- 
sation. He described two or three fights, and seemed to be 
very irritated. Said he had been sent out by Gren. Butler, was 
intercepted by the rebels, but had got out and had recovered a 
colored man that he thought a great deal of. I cannot say 
that raid was the one he was hurt in. I think it was another 
where he was hurt. I cannot describe that. His horse fell 
in a battle, while he was pursuing a retreating man and try- 
ing to cut him down. 

The next conversation was a week or two after; was talking 
with prisoner about mills. I thought his going out, as I be- 
fore stated, was very irrational ; I thought his story before, of 
his war record, was also irrational, not his statement, .but the 
mode and manner of stating it ; I don't know that I can state 
more than I have that seemed to be irrational; I think he used 
more gestures than some would; he did not speak v«ry loud; 
his peculiar manner was a wildness of his eyes, a bloodshotness 
and nervousness; I thought he was an insane man; did not 
think he was fit for a lunatic asylum; I formed that opinion the 
more from the first conversation. I am sixty-six years old. 

Godfrey Weitzd examined by Mr. Mitchell — I am an officer 
in the Eegular army. Am major of engineers, and now sta- 
tioned at Cincinnati; I was during the whole war. I Oora- 
manded the 18th and 25th corps. I knew the prisoner. He 
was under my command on the 18th May and till I was mus- 
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tered out of service. The 18th corps had 12,000, the 25th corps 
had 27,000 men on the returns ; I had noticed the prisoner 
lying peculiarly with his hands behind his head; saw him so 
twice ; he jumped up quickly and nervously. I went to Texas 
ahead of him; was not near him there; we were about thirty 
miles apart. I knew nothing of his injury. In Virginia he 
commanded a brigade ; our quarters were half a mile and a 
mile apart I considered him a perfect gentleman. His char- 
acter was first rate. 

Cross examined by Mr. Tremain : I first formed his acquaint- 
ance in May, 1864; the last business I had with him was in 
February, 1866; all I know of his character was while I was 
in the army; I never knew him to be disabled, but alwayb 
doing his duty ; he always had a sort of morose, dissatisfied 
look; I saw nothing to make me think he was at all irrational; 
I supposed he was dissatisfied about what had been done in 
the matter of dismounting his regiment; I thought that might 
be the cause. 

George JRaynar, examined by Mr. Mitchell — I live at town of 
Onondaga; I knew the prisoner before he went to the war; he 
lived opposite to me for a while; I saw him once or twice dur- 
ing the war; became well acquainted with him after the war; 
I noticed a peculiar absence of mind, a wandering unsettled 
manner; have met him when he would not recognize me; 
thought he was much dejected at times; he always complained 
of his injuries; I thought his dejected appearance increased; 
he was disinclined to talk ; he was in the habit of making 
neighbor boys play with him in the bam; I first noticed the 
conduct spoken of after his return from the war; I thought he 
was a different man ; I noticed a sadness and want of concen- 
tration of mind, walking about in the yard, &c. ; I thought his 
acts were not rational, and the impression on my mind was 
that he was not rational. 

George Bayncyr, recalled and cross-examined by Mr. Sedg- 
wick — Mr. Cole took possession of the house about the middle 
of September; before Col. Cole went to the army I had a business 
acquaintance with him for a year or two; not largely; remem- 
ber his being home when our 12th Regiment returned, in 
March; his occupation was about home; biulding a bam and 
fixing up the yard; Gen. Cole is not generally social: was so 
with me; remember no one thing occurring that year that gave 
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me the impression in regard to his mind ; he was fit to attend 
to his ordinary affairs; don't think he saw me when he passed 
me without speaking; this occurred several times; he wander- 
ed and had an unoccupied appearance; saw him two or three 
times a week; he was not inclined to talk much with the child- 
ren; I noticed nothing incoherent in his talk; never heard him 
complain on any other subject but the pain from the wound; he 
used to stand alone at Globe Hotel for a long time; one time 
nearly an hour; don't know what he waited for; did not see 
him talking to anybody; might have done so; don't know that 
these circumstances indicated he was crazy; never thought he 
should be taken care of; thought he knew the difference 
between right and wrong; and that if his health was restored 
he would be restored to good spirits. 

William (7. Fink, sworn and examined by Mr. Mitchell — ^Re- 
side in Syracuse; am a banker; have known General Cole inti- 
mately ten years; previous to enlisting he was in fine health 
and spirits ; after that I saw him at home ; he was very greatly 
changed ; his appearance was exceedingly strange ; I once 
stopped him and asked him why he passed me without speak- 
ing to me; he said he did not Imow he had; complained of his 
injuries ; he seemed to be tortured ; his eyes were wild, this was 
in May, 1867 ; said there was a great pressure on his brain, and 
that it was occasioned by the state of his health ; we were neigh- 
bors and friendly ; first noticed the change soon after he return- 
ed; saw him once at the Syracuse House, when the appearance 
of his eyes attracted me; this was shortly before May; he 
looked badly; his face seemed vacant; except two or three 
times, I think, he always. failed to recognize me; prior to this 
I met him at a concert in the winter or spring of 1867; my 
wife and I met him and his wife and Mrs. Cuyler, and took a 
seat in front of us; he looked at me and did not bow; his man- 
ner was very strange; I spoke to him; he did not converse 
much ; saw defendant in New York about the first of June, 
1867 : I was talking to a gentleman ; Gen. Cole passed and 
looked right at me, but did not speak to me; he rubbed my 
elbow and shoulder as he passed; he went into a revenue office; 
his appearance and manner were so strange that I was 
impressed with it, and intended to follow him in, but found on 
looking at my watch that I had not time and passed on; am 
positive he saw me; I certainly thought he was an irrational 
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man, it was so different from his usual manner before he went 
into the service; I am a banker at Utica; my family reside at 
SjTaciise. 

Q. What were Gen. Cole's relations with his wife and child- 
ren. Objection sustained. 

Cross-examined by Mr. Sedgwick — Before the war I lived at 
56 and he about 66 West Genesee street; knew him when he 
began the lumber business; •! was in the hardware business ; I 
continued in that until the summer of 1865 ; I was Treasurer 
of the Syracuse Savings Bank when the war broke out ; his 
wife kept an account there; I left there about the close of 
the war and before Gen. Cole came home to stay; my health 
was the cause of leaving there. 

Q. Didn't they claim you were a defaulter ? 

No sir, I wish you to distinctly understand that. 

I resigned in October, '66; had differences with the trustees; 
the bank was indebted to m^o over $15,000; I differed with them 
as to management; (witness explained his differences with 
the bank ; failed ais a hardware merchant ;) I wish you Mr. 
.^dgwick, to understand that my affairs in that bank are all 
square; don't know whether Gen. Cole refused to speak to me 
on this account; he afterwards apologized for not speaking to 
me; his eyes were very red; think that was in May '67; at the 
concert I called his attention to me by putting my hand on his 
shoulder; he seemed ill; talked with him several minutes about 
army operations; the concert was in the spring of '67; previous 
to this had met him once or twice; he recognized me politely: 
(witness here became very indignant at Mr. Sedgwick's alleged 
attempt to attack his character) ; may have met with Cole 
before and talked with him. 

Counsel here examined the witness at length as to his 
reasons for concluding Gen. Cole of unsound mind. 

Re-direct — ^The witness here made a full explanation in . 
regard to his connection with the bank, saying he found it 
$30,000 in debt, the Mechanics' Bank bleeding it to death, and 
left it with $100,000 surplus. 

De Witt C. Warden^ sworn — Reside in Syracuse; saw Gen. Cole 
after his injury; gave him a prescription. Witness described 
the symptoms. 

Cross-examined by Mr. Smith — Nothing of importance elic- 
ited. 
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Ransom Green, sworn — Examined by Mr. Mitchell : Reside. 
in Syracuse; knew Cole in the banking business in 1859; have 
been a clerk in the office of Dr. Shipman; the first I noticed 
of the change in Cole was on Sunday morning before the 
homicide; I was in the Jervis House, in the hall; while I was 
waiting at the head of the stairs a girl came and rapped at 
Cole's door; he ceLme to the door and I looked at him in aston- 
ishment; his eyes were red; looked as if he had been weeping; 
I asked him if his family were sick; he said no, and retired to 
his room shutting the door; I felt bad about it, thought he had 
gone back on me; it was about 9 a. m. 

Cross-examined by Mr. Sedgwick — I was assistant weigh- 
master last summer; have done nothing this winter; tluH 
occurred on the first floor; I stood at head of the stairs; he 
was not fully dressed; thought he was crying; saw no tears or 
sobs; it was light in the hall; his room was dark; he stood 
there from a quarter to half a minute. 

Peter Burns, sworn and examined by Mr. Mitchell — ^Resided 
in Syracuse thirty-three years; knew Gen. Cole ten or eleven 
years; he was always cheerful till his return from the war; then 
noticed a marked change in him; from a cheerful and genial 
person he seemed sad and dejected; it was very marked ; this 
was in the fall of 186G; saw him frequently; had but one gen- 
eral conversation with him after his return; his appearance 
to me was very mysterious. 

Cross-examined by Mr. Tremain — Had business with him 
before the war, and met him in society; not intimate with 
him; his conversation at the time referred to was coherent; 
wanted me to assist in getting him employment ; did not see 
anything irrational then, or at any previous time; saw him at 
the Arcade in the fall of 1866, for five or ten minutes, when he 
was dejected; had no conversation v^ith him; was walking 
back and forth in a meditative mood; soon after that he got 
employment; saw him after that at public meetings. 

Martin Madison, examined by Mr. Mitchell — Live in Syra- 
cuse; first knew Cole in lumber business; saw him in New 
York just before the homicide— one or two weeks; saw him in 
Sweeney's hotel; called on him; he was in the restaurant; went 
up to him ; stood by him, he did not notice me until one or two 
minutes; he appeared abstracted; four or five waiters were 
looking at him. 
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Cross-examined by Mr. Tremain — We were both in the lum- 
ber business; had dealings with him 'once or twice; had no 
dealings with him after the war; we met once in a while 
in the streets; had two or three conversations with him ; I 
thought him always eccentric: I invited him to dine with me 
in New York about a week before I saw him at Sweeney's ; 
eaw nothing about him except the ordinary eccentricity; I did 
not speak to him at Sweeney's until he spoke to me ; he asked 
me how long I had stood there; I said two or three minutes; 
he said he did not see me; I was a little beliind him; I had a 
conversation with him; noticed nothing unusual for him that 
he said or did. 

Elizahetk Wyman, sworn and examined by Mr. Mitchell — 
I reside at Syracuse; I boarded at the Jervis House last June; 
my mother, Mrs Lee, also boarded there; I know prisoner by 
sight; knew Mrs. Cole very slightly; they came to the Servis 
House to board on the 1st of May, 1863; my room was on the 
same floor, two rooms ofif; I knew prisoner before that by sight ; 
I did not see him on Sunday before the homicide; saw him at 
dinner on Monday; one or both of his daughters were with 
him; dinner hour was from 12 J to 2 o'clock; I did not observe 
that he eat any dinner ; his singular agitated manner attracted 
my attention; his face was red, his eyes looked very red, looked 
exceedingly careless in his dress ; to give my general idea, 1 
supposed he had been drinking; he sat at the head of one table; 
he folded his arms and leaned upon the table; he appeared 
indifferent to everything about him; his daughter spoke to 
him ; his hc^r was very much out of order ; he smoothed his hair, 
and at once left the dining-room; I think he did not speak to 
any one; I did not see him give any order for dinner; his dress 
was somewhat careless at all times: he went out alone from 
the room ; I had not then heard of any trouble in the family ; 
he was in the dining-room perhaps not more than ten min- 
utes; his appearance struck me at the time; he did not stagger 
as he walked; the expression of his countenance was horrid. 

Cross-examined by Mr. Tremain — I had boarded there a year 
and a half; I think I first knew him the winter before at a 
bazar; the prisoner at that bazar performed tlie part of an 
Indian character; while at the Jervis House he was at home on 
Sundays, was away during the week on business, as I sup- 
posed ; his children occupied rooms on another floor; on the 
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week before the 3d of June he appeared as usual, and I had 
discovered nothing unusual in his appearance; there were 
quite a number of persons at the dinner; he sat at his usual 
seat at the table ; I don't know that there was anythiug unusual 
in his dress ; had on the usual articles of dress ; had no collar, 
but coat and vest as usual ; I was attracted by his perfect indif- 
ference to what was going on, a,nd his abstractedness of man- 
ner; I did not think his face looked as if he had been weeping; 
his eyes were of the ordinary bloodshot appearance ; he 
smoothed down his hair when his daughter, as I supposed, 
spoke to him ; he was not in the habit of talking very much 
at the table r he is not a ne(^t and precise man in his dress; 
there were ladies dressed in Indian costumes at the bazar. 

Harriet Z>. iee, examined by Mr. Mitchell — I reside at Syra- 
cuse; I boarded at the Jervis House; knew the prisoner by 
sight ; I am mother of Mrs. Wyman ; I remember the Monday 
spoken of by her; my daughter asked me to observe Cole; he 
seemed to me as if he was intoxicated; he looked as persons do 
who are intoxicated; his eyes were very red, his face bloated, 
the back part of his hair stuck up straight; he crossed his arms 
and leaned upon the table ; I did not see him touch a knife, or 
plate or anything; did not look down, but forward; the expres- 
sion of his countenance was rather a horrid expression; he got 
up and left the room ; he did not stagger; I don't think he eat 
anything; I did not see him at the ta,ble on the day before Sun- 
day, nor at the breakfast on Monday; one daughter was with 
him — perhaps both; I did not see Mrs. Cole at her meals on 
that day or the day before; did not see her out of her room; 
they usually took their meals at the same hour I did. 

Cross-examined by Mr. Tremain — I first knew Cole by sight 
at the bazar in February; I was not intimate with Mrs. Cole ; 
was in the habit of passing time of day with her; was no pub- 
lic parlor in the house ; I saw his daughter whisper to him, and 
then he put his hair down; I had not seen the daughters at 
meals on Sunday or at breakfast Monday; after the first week 
of their boarding, he was only in Sundays and Monday morn- 
ings. 

Roivland M. HalJ^ examined by Mr. Mitchell — I am a law- 
yer in New York city ; was in the service for about one year ; 
had an acquaintance with the prisoner ; saw him after the 
war was over, in May, 1867, in the street in New York ; he 
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talked about what he had been through in the army ; I noticed 
Romething wild and singular about the expression of his face ; 
different from what I had seen before ; what I ehould call a 
dark, unsettled, pre-occupied expression ; had a sad, abstracted, 
dark look ; it impressed me very forcibly at the time ; we 
talked of nothing but about the war ; it was a very few days 
before the homicide, and I think within a week before. 

Gross-examined by Mr. Tremain — We belonged to the same 
regiment, the 3rd New York cavalry ; we were frequently 
brought together in the field and in camp ; I discovered noth- 
ing peculiar in his deportment. I do not know that he suf- 
fered in health more than all of us from our hardships. I saw 
the prisoner about the first of January, 1865 ; I only shook 
hands with him ; I discovered nothing unusual then. At the 
time I met him in May, 1867, we were in company about ten 
minutes ; I first asked him about his Texan experience ; he 
made a reply, speaking in praise of his colored troops, and 
particularly of their courage. We both spoke in praise of our 
own regiment ; there was nothing incoherent or disconnected 
in the conversation. His countenance is generally pretty 
dark. He was entirely rational, so far as I could discover ; 
the conversation was mainly on my part ; it was kept up the 
whole time we were together ; his manner was as though 
something heavy was upon his mind ; there was a dreamy 
abstraction, but he kept up the conversation. He promised 
to call upon me, in answer to my invitation. He said he was 
an officer of the government, connected with the Treasury 
Department ; I cannot fix the precise date of that conversa- 
tion ; do not remember the day of the week. 

James 0. Hutchison, examined by Mr. Hadley — I reside in 
Brooklyn ; am in the insurance business. On Saturday, 1st 
of June last, I was in the United States naval service as a 
mate ; before that I had known the prisoner in Syracuse 
very slightly. On the Saturday named I met him in the 
Hudson River depot in New York, between five and six P.M. ; 
I travelled in the same car from New York to Poughkeepsie, 
and sat on the same seat with him ; I noticed nothing partic- 
ular at the depot ; I saw the prisoner in the car, and he was 
writing ; was writing in what seemed to be a diary ; I sat by 
his side on the seat ; did not speak till after the train started. 
I found it difficult to engage him in conversation ; he several 
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times pressed his hands against his forehead ; he said he did 
not expect to live long ; I asked the reason, but he gave 
none. He stood up in his seat for some minutes, and pressed 
his hand against his forehead. At Poughkeepsie I took 
another seat so that I might lie down ; the prisoner went to 
the platform and was gone fifteen or twenty minutes, and 
while the car was in motion. After that he went out again 
on the platform ; I went out and saw him there ; I think he 
had no hat on ; his manner appeared very strange, and there- 
fore I followed him to the door; he stood there at that time 
about half an hour; I went and saw him there, and went 
back to my seat again ; don't know that I saw him come into 
the car ; I do not remember of seeing him after tliat ; I noticed 
that the expression of his countenance was very sad ; it was 
dark in the car. 

Cross-examined by Mr. Tremain — I left the naval service 
in June last ; went into the service in 1862, and as a midship- 
man ; had been at the naval academy, but did not graduate 
on account of sickness ; I had lived in Syracuse ; first knew 
him there in 1860, and from then till he went into the service 
in 1^61 ; I did no business with him in Syracuse but once, to 
take a telegraphic message to him as messenger ; I was not 
at all intimate with him ; I had no business dealings with 
him after he had left for the war ; I did not see him from that 
till a week before the time spoken of, viz., in May, 1867 ; that 
was at the St. Nicholas' Hotel ; I am 23 years of age ; met 
him in the public hall of the hotel ; I merely passed the com- 
pliments of the day with him ; can't tell anything he said ; I 
made myself known to him ; I think it was on a Sunday ; he 
did not recognize me at first ; I discovered nothing unusual 
in his appearance then. When I saw him on June Ist, I first 
saw him in the sitting-room of the depot ; I spoke to him ; I 
asked him how he was ; he gave me an answer, but don't recol- 
lect what it was ; I was with him but a moment, and noticed 
nothing particular ; I think he called me by name; I next saw 
him sitting in the car, soine fifteen minutes after ; he sat about 
the middle of the car ; I sat on the seat with him till we got 
to Poughkeepsie ; I don't remember the first said l>etween us; 
I asked if he was unwell ; he said his head felt strange ; he 
said he did not expect to live long ; I do not remember any- 
thing else, except that I remarked about what I had seen in 
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Europe, comparing its general appearance with this country ; 
cannot tell which I said it was most favorable to ; cannot tell 
anything else said; I have stated all I can remember ; he first 
went on to the platform, before we got to Poughkeepsie; I 
should judge it was dark ; nothing pa-ssed between us when he 
returned, that I can remember ; he appeared uneasy ; I don't 
recollect whether he or I got out at Poughkeepsie, at the 
refreshment saloon ; either then or after, I took another seat. 

I arrived at Syracuse at six a. m. ; don't recollect of seeing 
him after I saw him second time on the platform ; that, I think, 
was north of Poughkeepsie ; did not see him go out on the 
platform ; I was laying down ; it was pretty dark ; I went to 
the door ; I missed him from his seat ; I looked through the 
window and saw him on the platform, and then I returned to 
my seat ; he was out about half an hour ; did not see him 
come back ; I am not aware of the fact that I saw him after 
that in his seat ; I did not see him after that ; I do not mean 
that I thought he was gone half an hour before I went and 
saw him on the platform ; I do not know but that he had 
gone into another car ; I do not know but that I might have 
said that I had no idea of the prisoner being insane ; I don't 
remember whether on my direct examination I said I saw 
prisoner return to his seat. 

Direct resumed \>y Mr. Hadley — After I had seen him on 
the platform I looked and did not see him in his seat. 

Amos B. Smith, examined by Mr. Hadley — I reside at Gen- 
eva ; I am a practising physician ; have known the prisoner 
from his childhood ; he studied in my office at Ovid ; I knew 
him quite intimately since then, which was in 1851 or 1852, 
till he entered the service ; I knew of his entering Geneva 
College ; I knew of his commencing practice at Trumans- 
burgh; I knew Mary Bartow; I should class the prisoner as of 
a nervous, sanguine temperament ; he is ardent, impulsive, 
acting with very great quickness, of a kind disposition 
toward otners ; I know the members of his family ; I only 
personally know of the insanity of one member of his family, 
viz., Miss Martha Cole, his sister ; I attended her profession- 
ally ; that was while prisoner was studying in my office ; I 
have not seen much of the prisoner since his return from the 
army. 

Cross-examined by Mr. Tremain — I moved from Ovid to 
17 
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Geneva 14 years ago ; prisoner was born near Ovid ; he was 
from 21 to 23 years old when he came to study with me ; our 
families were intimate ; he wl3 with me about a year in all ; 
from Trumansburgh he went to Havana, but don't recollect 
when ; he went from Havana to Lodi ; I cannot tell how long 
lie was at Lodi ; thence he went, as I learned, to Syracuse ; 
was in the habit of seeing him two or three times a jesi ; I 
never saw any display of his temper or passion ; never saw 
him in anger ; he was quick in his impulses and movements. 
His sister was not married when she was insane ; I do not 
know whether she has become married ; she was about 17 or 
18 when I doctored her ; I visited her twice, as I remember; 
she lived eight or nine miles from my residence ; it was a 
case of what physicians would call hypoOandria ; it took with 
her the impression that she had a fatal, incurable disease ; 1 
cannot tell what I prescribed for her ; she had had visits of 
another physician ; should say it was Dr. Townsend, who is 
now living ; she was in a state of nervous prostration, no 
organic disease ; I cannot tell how soon she recovered; the 
prisoner was then in my oflSpe ; I should judge it continued 
several months ; I have not heard of a recurrence of the dis- 
ease ; I saw her after that ; she had improved ; I think it was in 
the region of 1851 ; I cannot tell how many times I have seen 
her since ; shall say it was as many as half a dozen times; I 
have never heard of her death or insanity. 

I do not remember the conversation I had with the sister 
at either time I' saw her ; I cannot state anything she said ; 
the particulars or substance of anything she said ; I now say 
that I do remember the substance of it ; she said she had an 
incurable disease, and should never recover from it ; she did 
not say what it was. 

Edmund B. Cole, examined by Mr. Parker — I am a nephew 
of the prisoner ; reside at Lodi ; saw him on the 3rd of June 
ult., at his room in the Jervis House ; Mrs. Cole, both 
daughters and Mrs. Cuyler were there ; it was on Monday, in 
tlie afternoon, between five and six o'clock ; I asked prisoner 
how he did; he said he was not feeling very well; in shaking 
my hand he seemed to be nervous and excited ; his eyes 
looked wild ; his appearance was wild and convulsive ; much 
twitching of the muscles ; in answer to me he said he was 
going on the morrow to tal.e his wife to Brooklyn ; he was 
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▼ery jerking and convulsive when he answered ; had his 
haads folded behind his hea^d at times ; never saw him have 
such a wild appearance before that ; he spoke about his head; 
sprang up hastily, Hxnd went into the .other room ; I did not 
see him again till last Tuesday ; this was the day before the 
homicide. 

Cross-examined by Mr. Tremain — I am a telegraph opera- 
tor ; was employed at Synicime last year ; left in June and 
went to Ovid ; I went there to call on my nncle'a family ; I 
was there about an hour ; prisoner was there about half an 
hour ; he sat in a rocking-chair ; I asked him how .he was, 
and he said he did not feel well; I then asked him when he 
was going away ; he said he was going on the morrow ; I 
asked where, and he said to Brooklyn ; nothing farther just 
then ; in a few minutes he jumped up, said something aJ)Out 
his head, and went into the bed-room ; he remained in the 
rocking-chair till he went out ; his body seemed to be con- 
vulsed when he spoke ; his eyes looked dull, and would flash 
up when he spoke ; they were red ; his face looked very hag- 
gard ; I mean by that it looked very flush and red ; that's all 
I mean ; the muscles of his face seemed to jerk as though his 
cheeks throbbed ; his body seemed! to jerk ; had his hands 
l)ehind his head considerable of the time. 

«/. luarcus Bice, examined by Mr. Brady — I am 40 years of 
age ; live in Worcester, Mass. ; am a physician ; been such 
since 1854. I entered the service in July, 1861 ; first did 
camp duty, and in September, 1861, became connected with 
25th negiment Massachusetts ; I be(.*ame acquainted with the 
prisoner in summer or fall of 1862, at Newberne, N. C; his 
wife was there during the time of my acquaintance : my wife 
was there ; we interchanged visits. 

The prisoner was a very gentlemanly man, kind and affec- 
tionate ; more so than most men ; was genial in disposition ; 
seemed to be fond of his friends and family ; I was ciq>tured 
and taken prisoner, and next saw him in February or March, 
1864 ; then saw him at Portsmouth, and saw him frequently ; 
he did not appear to be in as good health or spirits as when I 
saw him in North Carolina ; I had heard of the injury in 
North Carolina by the falling of his horse ; I next saw him in 
May or June, 1864, at Petersburgh, and occasionally during 
that season, up to January, 1865 ; at Petersburgh, he was 
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sallow and seemingly not in good health ; he was reticent 
and reserved ; appeared depressed and melancholy ; he was 
not companionable ; he did not return my visits ; I don t 
think I then became acquainted with the nature of his illness; 
it is my impression he did once tell me of it ; he said he had 
diflSculty of breathing and protrusion of the bowels ; I had 
heard it in other ways ; don't think I heard him speak of hem- 
orrhage ; I never was consulted professionally by him. 

I saw him in the Spring of 18o5; he was then at Peters- 
burgh, much depressed ; I am frequently called upon in my 
practice* to visit insane persons sent to the Insane Asylum ; 
melancholia means a melancholy disposition ; is a species of 
insanity ; it becomes so from taking a disheartening, de- 
sponding view of things ; it is more unreasonable and unresr 
soning than common melancholy ; it is very commonly 
caused by diseases of the viscera, stomach, bowels and gene- 
rative organs ; I heard Dr. Manly's testimony. (Statement 
of the Doctor's testimony showing assumed bodily condition 
of the prisoner read to witness.) 

Q. In view of such a state of facts, what would you say as 
to the condition of his mind, as being unsound or otherwise? 

A. I should say he was' of unsound mind, of the particular 
form of insanity called melancholia; the effect of a great domes- 
tic calamity upon such a man would, in my opinion, be verj- 
likely to dethrone his reason ; the effect would be increased if 
he should suddenly come upon the man who was the cause 
of such a domestic calamity. 

There is such a state known in the medical faculty as 
" insane impulse," created by some sudden cause arising in 
the mind ; a man purchasing one or more pistols would be 
consistent with melancholia, but not with " insane impulse," 
if purchased at the moment ; it would to me indicate a more 
probable intention of suicide ; a person aflBicted with melan- 
cholia is generally indifferent to life ; the insane impulse 
would be more likely to be excited by an hereditary disposi- 
tion to insanity. 

Cross-examined by Mi. Tremain — He was with me at New- 
berne more than a year ; his first injury was while he was 
there, and about a year before I left ; he was pleasant and 
social all the while ; I do not know of his being confined by 
illness during that time ; I next saw him from February to 
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May, 1864, three or foiir^ times, an hour at a time ; he waa 
then rational and intelUgent, but not as much inclined to con- 
verse; he said nothiugthat led me to suppose he was gloomy ; 
I found him at his duty at all times, and never in bed sick. 

Dr. Rice recalled and cross-examiued by Mr. Tremain — Saw 
Mr. Cole at Portsmouth ; next saw him at Bermuda Hundred 
in May, 1864 ; found him rational ; the reserve and abstracted 
manner continued ; saw him again at his camp near Peters- 
burgh, in May or June, 1864 ; was rational in conversation 
but more reserved and melancholy ; saw him next on the 
north bank of the James River, in the fall or early winter of 
1864 ; saw nothing peculiar then except as stated before; saw 
him again at Gen. Butler's headquarters that winter ; can't 
relate conversations ; saw him in the spring of 1865 ; saw him 
twice at Norfolk ; I asked him about his family and his expe- 
dition to Texas ; did not see him again until Thursday last ; 
he was gloomy, dejected, &c. ; I did not in these interviews 
believe he was insane ; I now believe he then had a tendency 
to melancholia ; don't know that medical writers treat a ten- 
dency to melancholia as synonymous with melancholy ; it is 
a species of insanity, also of monomania ; it is treated as syn- 
onymous with monomania ; think Dr. Ray and Dr. Beck so 
regard it ; think Ray speaks of melancholia as monomania ; 
the latter is regarded sometimes as a mania on more than one 
subject ; have never made insanity a specialty ; my official 
position frequently requires me to see insane patients ; have 
no official connection with the insane asylum ; insanity is 
unsoundness of mind ; a perversion of its powers, and fre- 
quently of the feelings and affections ; it is very difficult to 
define the exact limits between a sound and unsound mind ; 
it is such a state of the loss of powers of the mind over the 
will whereby a person is not responsible for his acts ; I do 
not quote ; think Beck so describes it ; delusion is not always 
a test of insanity ; in answering the question put by Mr, 
Brady, I did not include the test of delusion as necessarily 
connected with this case ; did not consider delusion as having 
any connection with this question ; a person may be insane 
without delusion pn some subjects ; think the defendant had 
delusion in regard to his friends as referred to in Mr. Brady's 
question : delusion is an idea that things true are not true ; 
the converse of the proposition is another delusion ; can be a 
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delusion as to a fact existing which does not exist ; there 
may or may not be delusion whether facts do or do not exist; 
melancholia may exist without delusion, as in cases of physi- 
cal disease ; I assume all the facte stated in Mr. Brady's ques* 
tion to be true ; insane impulse is spoken of I think in Wood's 
Practice of Medicine ; am not certain in what other books ; 
every person having an insane impulse must bo insane at the 
time ; it is an irresistible influence over the will ; it. expends 
itself suddenly ; the insanity might continue; the impulse naay 
seize a person who is sane up to that moment ; iiever kne^w 
of a case in my practice where a person had taken life in- such 
a condition ; in nxelancholia persons are indifferent to life ; if 
a person is really insane and the victim of melancholia I don't 
think the mind flies about ; it is more likely to dwell on sub- 
jects of the same nature ; a person under the influence of the 
first insane impulse would not, I hardly think, purchase a 
pistol for the purpose of taking life, and carry out that im- 
pulse thirty-six hours after ; I dont know whether the affec- 
tions may be so perverted as to constitute insanity withoat 
any delusion ; moral insanity is, I think, an actual form of 
insanity ; medical writers differ about this ; I think it is a 
species of legal insanity. 

Re-direct — Examined by Mr. Brady — ^A perfectly sane per- 
son, who steals anything he lays his hands on, has klepto- 
mania; with an opinion on any subject, a person might have 
melancholia. 

Re-cross — A deaf and dumb person may have delusion ; 
dipsamania is a form of insanity; think kleptomania and 
melancholia not synonymous; Dr. Ray speaks of dipsamania; 
also Dr. Woods, I think. 

To the Court — ^Not every pei^son who is low spirited from 
loss of property, or otherwise, is suffering from melancholia; 
he has a tendency to it; melancholia sometimes leads parties 
to do mischief to others besides themselves; all melancholy 
has a tendency to melancholia. 

JVm, A, Hammond, sworn, examined by Mr. Brady — Have 
been a physician since 1S.49 ; graduated at the University of 
New York; entered the army in 1849, remained till I860, 
when I resigned to accept the professorship of Physiology 
and Anatomy at the Maryland University; was Surgeon- 
General of the United States army; have been professor 
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of Diseases of the Mind at Bellevue Hospital, N. Y. ; have 
given attention to diseases of the mind and nervous system 
for ten or twelve years, and entirely so for four years past ; 
have examined 10,000 to 15,000 cases in Europe and the 
United States ; I mean I have inspected that number, giving 
more or less attention to the cases; heard your (Mr. Brady's) 
question to Dr. Bice; remember it perfectly; think from the 
facts stated defendant was of unsound mind; I characterize it 
as melancholia; I think the most decided of all the factors in 
his case was his (prisoner's) change of character; regard that 
of itself as a very suspicious circumstance in a man's career; 
also the fact of the symptoms coming on after his injury, 
which I think involved both the brain and spinal chord (wit- 
ness explained the connection between the spinal chord, brain, 
and nervous system) ; his other complaints would tend to ag- 
gravate the mental disorder ; the condition of melancholy is 
that form of temperament which predisposes to melancholia; 
it is difficult to define the boundary line ; (witness described 
various phases of melancholia). In my view of Gen. Cole's 
condition, the announcement of an injury to his honor, love, 
or happiness, would certainly tend to aggravate his condition. 

Q. In the condition in which he was as here stated, and in 
the light of this homicide, what is your opinion as to Gen. 
Cole's mental condition when this act was done ? 

A. I can only say by the sudden reception of intelligence 
calculated to create great emotion, his condition would be 
aggravated. I -should not think Gen. Cole in a sane state of 
mind, if all the facts as stated are true ; ninety-nine out of a 
hundred would have their mental condition aggTavated ; a 
man of strong sensibilities would be more afiected ; there 
mig'ht be a person who would care nothing about such things; 
delusion is the most important test of insanity, but not an 
infallible one ; never saw an instance in which the insane 
impulse went so far as the taking of life. 

Q. Can insanity arise from wounded pride, revenge, or 
insult ? 

Objection sustained. 

(Witness here described causes and symptoms of moral in- 
sanity.) 

Insanity is very often hereditary ; it is stronger generally, 
in the first generation than in a subsequent one ; witness 
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described nature and symptoms of melancholia ; I wotild not 
call the homicide an insane impulse, but temporary insanity ; 
if Gen. Cole had only the insane impulse he would have been 
as likely to kill the bar-tender as Mr. Hiscock ; melancholia 
does lead to acts of violence or murder ; Dr. Ray, Tuke S: 
Bucknel, Escheral, Pinel, Gresiuger, and numerous other books, 
are my authorities ; dipsamania is an insane desire for strong 
drink, in both sexes ; it is mentioned, I think, in nearly all 
the books mentioned. 

Cross-examined by Mr. Tremain — Beck's, Dean's, Chitty'a, 
and Grey's medical jurisprudence are standard medical works ; 
I was removed in the summer of 1864, by order of Secretary 
Stanton ; he preferred charges to the President, and appointed 
the Court on my own application ; I was in Europe 18 months 
studying the hospital systems ; 1 was a witness in the Jerry 
O'Brien case ; I was applied to to come here night before last ; 
Dr. Bradley came to see me and read me certain questions he 
wished me to answer ; I don't know the prisoner. (The 
witness was here examined at great length on the causes and 
symptoms of insanity, melancholia, moral insanity, and insane 
impulse.) 

Re-direct by Mr. Brady — In the opinion I gave to-day, I was 
aided by my reading and hearing this case; the symptoms 
showed that the disease of the spinal chord was not of a very 
severe character. 

Frank H. Hamilton examined by Mr. Brady — I am a physi- 
cian ; resided in New York since 1861 ; was in the army for 
three years as regimental surgeon and medical inspector of a 
corps ; before that I resided at Buffalo ; graduated in Pennsyl- 
vania ; in 1840 I was professor in the Medical College at 
Fairfield, Herkimer county, at Geneva College, and at Belle- 
vue Hospital ; I have somewhat given my attention to the 
subject of insanity ; I heard the question put on Saturday. 

Q. Assuming the facts therein stated to be true, what in 
your opinion was the prisoner's condition ? 

A. I should say that he was of unsound mind; one reason 
is that of the change in his disposition after having been so 
social among his Mends ; I call the unsoundness of mind 
melancholia ; the peculiar character of the change of char- 
acter is likely to lead to frenzy ; melancholia is generally a 
state of disquiet ; his physical condition would tend to melan- 
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cholia, i. c, from the injury he is said to have received ; the 
injury gave a shock to the spinal chord, and to his nervous sys- 
tem ; from this results a paralysis of the bladder and intestinal 
tube ; a disturbance of the stomach and liver produces hypo- 
chondria ; the protrusion of the gut was due to paralysis of 
the nervous system ; I have never known it to occur in mid- 
dle life without extraordinary provocation ; the numbness in 
the lower extremities is due to an affection of the spinal 
chord ; melancholia is manifested by reticence ; the subject 
is depressed, ordinarily depressed ; looks at things under a 
cloud ; is more intense in jealousy or »3venge, and in grief at 
his misfortunes ; it at first disposes the individual to acts of 
violence against himself ; but it also creates a disposition to acts 
of violence against others ; a great domestic calamity would 
aggravate its symptoms, and would be likely to manifest 
itself by outward violence; as in this case, if the person should 
suddenly come upon a person alleged to be the seducer of his 
wife, he would be very likely to take his life ; it would be 
strange if he did not ; if he took his life it would be an insane 
act ; there are no limits as to the suddenness upon which in- 
sanity may come upon a person ; it may come as sudden as a 
stroke of apoplexy or epilepsy ; sometimes it disappears as 
suddenly ; there is no exact line between melancholy and 
melancholia ; there is no exact line between health and dis- 
ease ; melancholia does not necessarily prevent a person's at- 
tending to his ordinary business up to the moment that frenzy 
ensues. 

I first saw the prisoner on Saturday evening, in the jail ; I 
examined him then; I find he has a fracture of the breast 
bone, about three inches above the lower end ; the fragment 
still remains a little depressed, and also the corresponding 
ribs on the opposite side ; his belly is unnaturally swollen 
one-third more than it ought to be ; I attribute that to para- 
lysis of the intestines. 

I judge, too, that the muscles of the belly are somewhat 
paralyzed, the left lower portion of the belly is flat, indicating 
that there is a consolidation of tissue being pressed together 
more than it should be ; I obsei-ved the remnant of old piles ; 
the rectum was crammed full of hardened feces ; he could not 
expel them ; he succeeded in urinating with great effort ; 
the result showed that it was not done in a natural way : that 
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indicates almoBt complete paraljeisof the bladder ; I did not 
Bee any distortion of the spine ; a touch of the dorsal vertebrae 
seemed to be painful to him ; he shrank from a touch of the 
breast fracture ; the sweat upon his lace proved the infliction 
of pain ; his pulse rose from ninety to one hundred and ten ; 
the average pulse of a person at his time of life is seventy-five 
to eighty ; I examined him again yesterday noon ; I repeated 
my tests ; had the same results ; found he had more difficulty 
in urinating ; I found blood upon his pillow ; he said he had 
bled at the nose frequently ; that indicated a compression of 
the brain ; he exhibited great nervousness during the exami- 
nation ; he might be said to have a bilious or sanguine tem- 
perament. 

Cross-examined by Mr. Sedgwick — I have not been con- 
nected with any insane institution ; I have not made the 
subject of insanity an especial study ; in giving my opinion 
of his mental condition, I based it upon the truth of the facte 
stated ; some of the assumptions may not be true, and the 
result may be the same — almost any change but one in his 
character and disposition ; if that were changed, my opinion 
would not be changed entirely ; as a single element, it is the 
most essential upon which I base my opinion. 

Unsoundness of mind is tliat in which the will has been 
wholly or partially lost ; insanity is a disease that aflfects the 
brain ; but not all diseases of the brain produce insanity ; if 
the brain was originally sound, and it becomes affected with 
disease, it is insanity to a greater or less extent ; the extent 
is ascertained by the conduct of the individual. Melancholy 
is a condition of partial unsoundness of mind. I would not 
say so in all cases. A man of melancholy may be sane. I 
cannot tell from my examination when the injuiy to his breast 
bone occurred. 

The ganglion is the centre of a system of nerves very inti- 
mately connected with the brain : an injury to the ganglionic 
system is more likely to affect the brain than aji injury to the 
spine. Its nerves extend to the spine and the brain ; every 
writer on insanity speaks of the ganglionic system ; I pre- 
sume it will be found in Ray and Beck, probably in Rush 
and Taylor. 

Mr. Sedgwick put a suppositious case of the prisoner's con- 
dition to the witness. 



GEOEGE W. OGLE. 267 

I should say that he was nearly cured, not that he had been 
insane or that it might not recur again ; too much drink or 
a certain kind of dinner might bring on insanity again ; the 
ordinary professional way to ascertain 'a man's insanity is to 
have a personal examination, as well as to get a history of 
the case: 1 don't know whether or no melancholia attacks a 
person suddenly; I have no doubt it does occur; I cannot say 
that I ever read of such a case; I suppose a sudden injury 
may produce it; I do not think that an injury to the breast- 
bone and the abdomen would necessarily produce melancholia; 
I did not mean to say that a person afflicted with melan- 
cholia, having had a severe domestic misfortune, would no 
doubt take the life of the person who had injured him ; he 
would be likely to; I do not recall any such case; such an 
act would, as 1 have said, be an insane act ; the act does not 
determine its character in that respect; 1 determine its char- 
acter from the previous history of the person ; I have no doubt 
he had intellect enough to know that the act would produce 
death; I think that he believed the act was right; most in- 
sane persons know the physical effects of their acts; if the 
person knew it was wrong to kill, then it was not an insane 
act, and the person was sane; but I mean to say that a man 
may know his act to be against the law, civil and religioup, 
and yet he be insane; I think there may be insanity without 
delusion in it^ techinal sense ; delusion in that sense means 
an error in judgment, without any foundation in fact; I think 
thfere can be melancholia without mental frenzy or loss of 
mental faculties or delusion; I think this is a case of mental 
frenzy based upon melancholia. 

1 do not think the prisoner was insane when I saw him in 
jail last Saturday; the general rule in case of melancholia is 
that persons do not recover suddenly ; I think it would be 
difficult to cure a person of melancholia so long as the physi- 
cal causes existed; by removing all mental excitements he 
may improve, though the cause remain; absent-mindednees is 
no evidence of insanity nor is reticence, nor low-spiritness; 
if all these exist in a minimum degree it is no evidence of in- 
sanity, if in the maximum degree it may be evidence ; a per- 
son afflicted with melancholia may not exhibit it for a while; 
I do not think that a case Hke this will ordinarily result in 
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dementia; it would tend toward it; in many caees it would 
end in it. , 

Direct-resumed — Assuming that he was insane when com- 
mitted to jail, I should say that his confinement wouhl im- 
prove his condition; an insane man often does sane acts; the 
confirmed lun'atic does not always talk and act insanely; he 
may do so for a whole day; it is the rule rather than the ex- 
ception that a lunatic at times talks with apparent reason ; it 
cannot always be certainly determined when they are restored 
to reason ; in the evidence I have given I mean to say that I 
do not consider the prisoner to have been responsible. 

Cross-examined — Cases of kleptomania are called *'*• moral 
insanity;" in those I do not consider the prisoner to have 
become irresponsible during the time; his irresponsibility 
vacillated in proportion to the character and degree of his 
disease. 

«/. Marcus Bice recalled by the prisoner — I produce two 
medical books, Ray and Wood, alluded to by me on Satur- 
day. 

Daniel Messenger examined by Mr. Brady — I reside in New 
York; have lived there twenty-nine years; was in the army: 
was a captain and quartermaster; was on a staff; was a pro- 
voHt marAal; was such till July, 1864; was then sent to the 
front ; was there taken sick with a fever ; was given a leave of 
absence; resigned in October; it was not accepted, but was 
given leave of absence. I first knew the prisoner in 1862; 
was never intimate with him ; his character was excellent; I 
donM; know that I noticed any change, but in 1864 he was a 
sad man; before that he had been genial. 

Cross-examined by Mr. Tremain — I am anxious to say every- 
thing I can to exonerate the prisoner; I never saw anythiag 
irrational about him. 

Lewis Post examined by Mr. Parker — I reside at Lodi; I 
Jjave known the prisoner from his childhood; have known his 
family for about thirty years; have seen two cases of insanity 
in his family; one a sister and the other an aunt: sister was Mar- 
tha; don't know how long she was insane; the aunt was sister 
of his father; the sister was insane sixteen or eighteen yeai« 
ago; the aunt died insane about 1843; at first she exhibitetl 
loss of spirits, growing out of loss of child, then melancholia 
ensued, and terminated in dementia; in the case of the sister. 
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I judged it to be melancholia; the prisoner's mother was a 
very nervous person, naturally despondent; I don't know how 
long these symptoms lasted; I understand she is dead; I know 
Mrs. Meagher, a sister of the prisoner; she is disposed to he 
very melancholy at times; she has a tendency to melancholia. 

Cross-examined by Mr. Tremain — I visited his sister Martha 
professionally; I saw her once; she afterwards got married 
and went to California; I judged she was insane from what I 
saw; I visited her but once: her eyes were red, and she rolled 
them; she seemed to mutter to herself; there was a vacant 
stare in her countenance ; she declined to answer my ques- 
tions; she had been at school, and had had difficulty there; 
she was about seventeen or eighteen years old; the prisoner's 
sister was insane for some months; she had never been insane 
before that; she was about fifty years old; I understand the 
prisoner's mother is dead ; she was over sixty years old at the 
time I speak of; had had many children; s.he was only ner- 
vous; I saw the sister four to six times; saw her three to 
four weeks ago ; she had recovered from her illness. 

Durfidd C. Chase examined by Mr. Mitchell — Am telegraph, 
operator at Syracuse; I have dispatch and answer sent on 
Sunday before the homicide; it was sent to Mr. Bartow; was 
brought by John L. Cuyler; the last one was sent on Monday 
about noon; the first one on Sunday was delivered about 
noon. 

Frederick Douglass examined by Mr. Parker — Am a physi- 
cian; reside at Rochester; was in the army for four years; first 
knew prisoner at Washington in September, 1861; he was 
then captain; lie was a complete personation of good nature, 
wit and humor; I first noticed a difference in the last of 1862 
or the first of 1863, and after he had received an injury; I saw 
him frequently in hospital) he had contusion of the abdomi- 
pal muscles; after he left the hospital I often saw him in his 
tent; he was not capable at all times of going upon marches; 
he went on them contrary to my directions; he suffered from 
constipation ; I noticed a decided marked change slightly in 
1862 and '63, and decidedly in 18»4, when before Richmond; 
he was melancholy; seemed dejected and cast down ; was very 
reticent; his eyes were dejected, red and yellow; his complex- 
ion was dark ; his skin sallow ; I did not then know his state of 
health; I next saw him in 1866 at Rochester at a reunion of 
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the officers ; he then was pleasant at times, and sad at others; I 
thought he was odd and singul&r in his actions. 

Cross-examined by Mr. Tremain — I heard of his being 
wounded the first time, but don't know when or where. 

Frederick Douglaa re-called and examined by Mr. Tremain 
— Saw the prisoner in the hospital at Newbeme in the Fall of 
^2 before the raid; I had charge of the hospital in the ab- 
sence of Dr. Palmer; did not examine the prisoner's person; 
he often stated his case to me; he generally went on all the 
raids on horseback; I prescribed for him; he always appeared 
rational; I judged he was a man of melancholy disposition 
from his being cast down and the state of his health ; I saw him 
at Fortress Monroe afterwards; I was going to enter into con- 
versation with him, but his manner repelled me ; next saw 
him at the re-union of officers at Rochester in October, 1866; 
toasts were drank; think he drank wine; the banquet continu- 
ed till 11 p. M. ; he remained until it broke up ; there were 
thirty or forty present; had a general conversation with him 
walking about the street at that time; talked alx)ut Texas, 
Petersburg, &c. ; he said nothing irrational, but he changed 
from one subject to another abruptly. 

Edward D. Leonardo sworn and examined by Mr. Parker — 
Am a physician; was in the service with Gen. Cole; remem- 
ber his being brought to the hospital; he waa injured at New- 
beme, N. C; I tried to introduce the catheter but failed; he 
complained of the difficulty of breathing; was restless and ir- 
ritable. 

Cross-examined by Mr. Sedgwick — I was then hospital 
Stewart; had graduated in 1861; I compounded medicine un- 
der the direction of the surgeon; it was the first time I had 
attempted to use the catheter; the prisoner took it from me 
and introduced it himself. 

James EUs, Jr., sworn and examined by Mr. Mitchell— Re- 
side in Oswego; entered the army in 1862, was first a private 
and afterwards a captain; his health was poor in October or 
November, '64; knew little about his health before; he paid 
little attention to details, 4)ut would be excited when there 
was talk about moving the regiment ; I went to Texas with 
him about the middle of June, '65 ; seemed more cheerful but 
said he was afraid of sea sickness, as vomiting Brought on dis- 
tress in his abdomen ; he laid down a good deal ; at Texas when 
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he came to my quarters he almost always laid on his back 
with his head lower than his feet ; I remained until the regi- 
ment was mustered out; he did not return with his regiment, 
but came up the Mississippi to avoid sea-sickness ; he was very 
fitful in his spirits, altogether diflferent from when I first knew 
hini. 

Cross-examined by Mr. Tremain — First knew the prisoner in 
December, 1863, when on Gen. Butler's stafi*; next saw him on 
the 3d of January, 1864; saw him almost daily; conversed 
with him; saw nothing irrational; from February to May we 
were at Norfolk; prisoner had command of the regiment; he 
rode out to camp nearly every day and received the reports; 
wont from Norfolk to City Point; he was organizing the cav- 
alry brigade; his conversation was rational; his wife^ined him 
in February or March; she went to Texas with him and 
returned, I think, in September, 1865. 

Frank M. Spavlding^ sworn and examined by Mr. Parker — 
Live in Tewk8burgh,'Mass.; first saw prisoner December 25th, 
1863, at Fort Monroe ; he was aid on Gen. Butler's staffi and 
was assigned to duty as regimental commissary in regiment; 
was with it about three months; was brigade commissary 
when the 'regiment was brigaded; was with the prisoner about 
four months ; was with him at Bermuda Hundred a few 
weeks; was with him in front of Petersburgh about two months; 
the regiment lay in the entrenchments most of the time, and I 
occupied the same tent with him ; he was then suffering from 
his injuries; he was lying most of the time in his tent, when 
not on duty, on his back with hands behind his head; at night 
he often disturbed me by his groans, and his getting up to go 
out; was irregular in his sleep; he often spoke very tenderly 
to me of his wife and children; in September, 1864, we were 
ordered to the north side of James river; was with him at the 
engagement at Deep Bottom; we marched and fought* from 2 
o'clock till dark ; I rested on the ground beside Gen. Cole; he 
suffered pain and could not sleep ; he continued on duty next 
day, fighting; his health W8U3 bad in November and December, 
1864 ; suffered more than usual ; waa lying on his back carv- 
ing trivial trinkets out of clay and wood (knife produced) ; I 
recognize the knife as one he carried in his vest pocket; at this 
time I thought him childish when suffering extreme pain ; he 
thought Gen. Butler was down on him; I told him several 
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times there was no occasion for it; Gen Butler told me there 
was nothing of the kind ; prisoner wqa fretful and absent- 
minded; borrowed trouble and had strange schemes in regard 
to torpedoes in James river; he went into danger where 
wholly uncalled for; once insisted on going with nfe to a bam 
where the enemy were gathered, and we were obliged to 
return, as they fired on us with grape. 

To the Court — When I told him of General Butler's reply, he 
still continued to complain of him. 

Cross-examined by Mr. Tremain — ^AU I know about the con- 
stipation is what he told me; when comfortably well he was 
more even in his manner; he was off duty twice, but with that 
exception, he reported for duty; he lay on a cot ; I think Dr. 
Manly prescribed for him in November or December ; don t 
Know of any other occasions; read very little when I was with 
him, while he made these trinkets books and lockets; sent 
his orderly to get the clay to make them of, in the neighbor- 
hood of Dutch Gap; saw him make them no where else; he 
got torpedoes out of the river, and wanted to put them above 
the rebel boats and blow them up ; when he wanted me to go 
to the barn, there were about twenty-five rebels gathering 
corn, and rebel earthworks about fifty rods off. 

Wm, Tiff J sworn — Live in Syracuse ; boarded at the Jervis 
House last June ; remember General Cole coming to the table 
on Monday before the homicide ; I went in before him ; 
he came in in a hurry, slammed the door, pulled his chair to 
the table, very quick, seated himself, and seemed to have 
his eyes set and looked very wild ; his daughters were both 
with him ; one of his daughters smiled and he smiled, put his 
hand to his hair and brushed it back; . he appeared to be in a 
study ; he reached out and grabbed a pickle ; in four or five 
minutes he left; he tasted the pickle; saw him eat nothing else; 
he left his daughters behind; didn't see him speak; I had not 
then heard of any trouble in his family; his face was flushed 
his eyes looked wild and red; did not see him at his meals on 
Sunday; he could not have been in the dining-room ten min- 
utes. 

Cross-examined by Mr. Tremain — Did not know Gen. Cole 
personally; saw him frequently; never saw anything pecuhar 
about his conduct; at this time saw nothing unusual about his 
dress; his hair was all ruffled up; he may have been there to 
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breakfast, and I not seen him; I am a bookkeeper with M. S. 
Price. 

Jolm M. Wilson^ examined by Mr. Parker — R^ide in Roch- 
ester. Witness testified as to prisoner's injuries in the army 
and the effect on his spirits as detailed by previous witnesses. 

Cross-examined by Mr. Sedgwick, as to witness' opportu- 
nity of knowing prisoner's condition. Nothing important 
elicited. 

Re-direct — Knew him intimately at Poolesville ; boarded at 
the same table two months or so; he was in good spirits after 
he got well. 

James W. Sherby, sworn, and examined by Mr. Brady — 
Reside in Brooklyn, nominally; belong in the naval service ; 
am a physician and surgeon; graduated at Long Island Med- 
ical College; have given attention to the subject of insanity, 
without making it a specialty; have read various authors and 
visited various asylums; have attended the trial since Thurs- 
day; heard the testimony of Drs. Hammond and Hamilton. 
(Assuming the facts stated in Mr. Brady's long question, ques- 
tion here repeated). 

Witness said they point very unmistakably to unsoundness 
of mind; the main indications point to melancholia as the 
leading form ; if delirium at times and the injuries at present 
existing, as described by Dr. Hamilton be superadded, they 
show that few men could have survived such injuries; all 
seem to corroborate that the unsoundness of mind had great 
cause in the injuries received; the change in his spirits and 
habits points to unsoundness; congestion of the brain is often 
associated with outbreaks of insanity, terminating in homicide 
AV'^itness here described melancholia. The condition of prison- 
er's mother (as previously described) was monomania; that of 
his aunt was melancholia before it became dementia. The four 
cases cited show a strong tendency to insanity in the family. 
The effect of a sudden announcement afftcting his pride, 
honor, and affections on any on6 so affected would have all the 
symptoms deeply exaggerated ; if he suddenly came on the man 
occasioning the injury he would be very apt to take revenge; 
I think General Cole was evidently insane on the 4th of June 
when he committed the homicide ; a person affected with 
raoral insanity may do a thing he knows to be wrong, but has 
no control over himself, and hence is morally insane; a lunatic 
i8 
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is capable of doing sane things; manifesting great cunning, 
and reasoning legally, granting his premises. 

I have been in the naval service for seven years, as surgeon. 
I graduated in 1861; I remained at the lunatic asylums that 
I visited, from one to three hours; was never attached to anv; 
never made the subject of insanity a special study ; my opin- 
ion was solicited last fall, by Senator Cole, brother of the pris- 
oner; I can say I have been the operator in as many as five 
cases of surgery ; I cannot state how many ; I will swear to 
ten cases: cannot say I have had as many as fifteen cases; they 
were ante-mortem cases. 

In the supposed case put, I attribute the alienation of mind 
to the effects of the injuries. I assume that the spinal cord was 
injured; there was injury to the great sympathetic system, to 
the bladder, intestines, and stomach, and there might be oth- 
ers. The breaking of the sternum, if isolated and not affect- 
ing the nervous system, would not affect the brain. A shock 
to the nervous system would probably speedily affect the brain. 
Since I was first spoken to about this case, I have read the 
books upon the subject. 

Delusion is the general test of insanity. I agree with Dr. 
Hammond that the supposed case was not one of insane 
impulse. 

In this case, so far as the intestines are considered, the con- 
stipation and sudden protrusion of the lower bowel point to the 
result spoken of ; my observation in the army was that con- 
stipation was very common among the soldiers, and that either 
constipation or diarrhoea were almost universal; if the protru- 
sion of the bowels took place at the time of the injury I 
should impute it to the injury; if he was subject to piles, that 
may have been the cause of the protrusion, unless it was a 
very great protrusion ; in piles there may be a protrusion cf 
one or two inches; in piles it is common for the patient to dis- 
charge blood; long continued bleeding piles may produce 
depression, and thus lead to insanity; I never saw or read of 
a case of the kind; I think it is possible. 

I assume that the bladder was affected because of the diffi- 
culty of evacuation ; the bladder might have been partially 
or wholly paralyzed; if there was no suffering from it, it 
might not affect the brain. 

I think the spinal cord received some injury either by com- 
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preseion or shock ; it is difficult to answer to what extent the 
spinal cord was affected; I have not had cases where the 
spinal cord was affected; I have heard of cases where the 
person survived the entire compression of the whole or a part 
of the spinal cord, and where the mind was not affected. 
The spinal cord begins at the base of the brain, passes down 
through the vertebra to the bone above the hips called the 
sacrum ; it is as large as the finger. 

It is not essential to determine insanity, to learn whether 
the person knew the act to be wrong. My theory is, that the 
will of the person is overborne, though he knew the act to be 
wrong. If the person should at once say after the act that he 
knew it was wrong, and that he expected to be hung for it, 
it would still be an insane act 

Melancholia is more apt to be slow and progressive in its 
development. I have read of cases where it has very suddenly 
arisen; not spoken of as a common thing; as a general thing 
it is of slow development; I cannot say that there is any case 
of melancholia only arising as suddenly as in one night ; it is 
so recorded in Ray. It speaks of a particular case of the kind; 
I did not come here with my mind made up; made up my 
opinion after I got here. 

The laws that govern mental diseases are not wholly capri- 
cious; mental alienation may exist without a disease of the 
brain. The general tendency of melancholia when not re- 
lieved, is to pass into dementia, I would address my remedy 
to the cause. If the cause continued, I would expect to find 
the disease continued. The general rule in melancholies is a 
tendency to self-injury. I do not call to mind any case where 
the person sought to inflict injury upon others. 

I do recognize this as a case of dementia; I do not in this 
case assume a congested condition of the brain; a cause of 
such congestion would be a disturbed circulation; congestio.i 
soon displays itself; insanity may exist without delusion or 
dementia, or the frenzy resulting from it; in this case there 
are circumstances that point to delusion, but not clearly; in 
formuig my opinion in this case, the most important feature 
is the change in his character; another essential feature is the 
tendency to congestion of the brain ; another is his nervous 
irritability of mind; another the constipation; another, his 
general suffering and wearing out, gloom, &c., his not recug- 
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nizing his friends; his loss of sleep; his variableness of ap- 
petite; his sitting in gloomy moods. If it could be proved 
that his character and disposition had not changed the most 
essential element would be gone- Headache is no evidence 
of congestion of the brain. His flushed face and red face 
shows tendency to congestion. An angry man may have his 
face flushed ; a man speaking of going to Montana or Cali- 
fornia in pursuit of business does not show a vacillation of 
conduct ; it is not unusual for men, in the cares of life, to be 
absent-jninded. 

I never treated a case of insanity. 

Direct resumed, by Mr. Brady — It cannot be determined 
without knowing the man whether in case of anger his face 
v/ould become red or white; I think redness is predominant; 
in considering a case of insanity we take all the features of 
it, and no one in particular; the temperament is one ele- 
ment 

Alfred Boker, examined by Mr. Parker — I reside at Ovid ; 
have been a physician for twenty-five years; was for a short 
time a professor in Geneva College ; I have met the ordinary 
number of cases of insanity; have met with cases of melan- 
cholia, perhaps ten or twelve. 

It is difficult to draw the line between melancholy and 
melancholia, the latter may be a delusion; melancholy is a 
depression of spirits, so is melancholia, but generally accom- 
panied with delusion; melancholy is a mental disease. I 
have known two cases where insanity has come on suddenly; 
the one was that of a married lady who went to bed sane, and 
was insane in the night; I had not seen her before. 

The other case was that of a woman whom I found to be 
insane. I only know from information how suddenly it came 
on ; I did not regard either as cases of melancholia, tliey were 
of decided insanity. In these two cases the disease suddenly 
left them in the course of two or three days; the persons 
seemed to be unconscious of what was going on — seemed to 
be in an ideal world. 

I heard the suppositions as put by Mr. Brady. I think such 
symptoms indicate an unsound mind. I should call it melan- 
cholia. If such a person should suffer an injury and should 
meet the author of the injury, he might slay him ; I should 
regard that as an insane act. In melanchx)lia it is difficult to 
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describe the expression of the countenance, but it is easily 
recognized 

Injuries induce melancholia, because of the sympathy in 
the nervous system. 

I knew the prisoner while a student at Ovid.. He was then 
of a cheerful disposition ; nothing of a desponding character. 

Cross 'examinaium^ by Mr. Tremain — I was Professor at 
Geneva College for two years — Professor of Practice of Medi- 
cine; I never knew a caseof homicide resulting from melan- 
cholia. 

In the two cases I speak of I did not know of my own 
knowledge of the cause of insanity. In both cases there Was 
a disease of the stomach. When the disease disappeared the 
insanity did also. 

In the supposed case I do not at all regard the case as being 
aflFected by the knowledge of the person that the act was 
wrong. His declaration to that effect would not change the 
character of the act It would still be an insane act 

The usual tendency of melancholia is to dementia; I never 
knew of a case of recovery without the reraovaPof the cause; 
eane men may be absent-minded and low-spirited; it would 
be strange, but the case may be where there would be a de- 
struction of the spinal chord at one point and a paralysis 
below it, and yet the mind be undisturbed and the spirits re- 
main cheerful; I cannot say that a person may have an insane 
impulse without previous derangement of mind; the insane 
impulse comes suddenly, but remains till the object is accom- 
plished. 

In melancholia the sadness of the countenance becomes 
permanent and fixed, and so that familiar persons can recog- 
nize it 

Direct resumed by Mr. Parker — The effect of confinement of 
a person afflicted with melancholia would be that of improve- 
ment and removal of disease. 

The resalts of injury to the spinal cord depends upon the 
part injured. If the part wa» connected with the great sym- 
pathetic nerve it might affect the brain. I should think from 
Dr. Hamilton's evidence, that in this case the sympathetic 
nerve had been disturbed ; that nerve extends the whole 
length of the spinal cord. 

Cross-examination resumed, by Mr. Tremain — I have seen 
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affections of the spinal cord where the person lived after it; 
after confinement in jail, if the cause continued I should ex- 
pect to see the insanity continue. 

John i. Cuyler examined by Mr Mitchell — I reside in Syra- 
cuse; have lived there seven years; before that at Aurora; I 
am a bookkeeper; I am 25 years old; I married Mary E. Cole; 
she resided in prisoner's family for a long while ; she is cousin 
to the prisoner; I married in June, 1866; I first knew the 
prisoner in 1862; I first visited his house in 1862; I continued 
in his family from that time ; his family boarded in diflerent 
places, three places, till December, 1865, when they kept house. 
I remember the time of the homicide, on Tuesday, 4th June; 
I saw him on the Sunday before the 2d; he went to New York 
the Tuesday before. In May, 1867, the family went to the 
Jervis House ; his children had rooms in story above his. On 
the Sunday I was sent for, at about 8 o'clock; I was in bed; 
got up and went to prisoner's room ; his parlor. I suppose his 
wife was in the bed-room where he was; his eldest daughter 
soon came in,, out of the bed-room; I went away; returned 
after breakfast; saw prisoner come out of the bed-room; he 
came out in a very excited manner ; appeared to have been 
weeping; his eyes were bloodshot; had wild appearance; hair 
seemed uncombed; think he had no coat; he shook hands 
with me and at once asked if I had ever seen Mr. Hiscock at 
his house; I said I had; he asked if I had seen him there 
frequently. 

Mr. Tremain objected to the introduction of the evidence 
if it purposed, as avowed, to show communications to the 
prisoner by third persons. 

Mr. T. referred to the Sickles case to show that even in 
that such testimony was excluded, including even the con- 
fessions of the wife's adultery. 

He claimed that a homicide committed a day after a com- 
munication of alleged adultery, is by law, murder. 

Judge Ingraham here stated that he had no doubt upon 
the point, so far as it related to the question of justification 
or provocation, and that he only desired to hear Mr. Tremain 
upon the point so far as related to the question of insanity. 

Mr. Tremain referred to several English and American 
cases. He claimed that the question was one of law, and, 
therefore, for the court, and not for the jury. He claimed 
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upon the basis of these, another, this : That cases like the one 
in question were murder, and without justifiable provocation, 
and without palliation. 

Among the cases was one of the Court of Appeals of New 
Yori, decided last September; case of People r. Lewis. The 
prisoner Lewis was indicted for the murder of Richmond, near 
Poiighkeepsie. Lewis on returning home found his sister 
weeping. She said that Richmond had called her and her 
mother prostitutes. Lewis went to Richmond at once, and 
within five minutes beat him to death with his fists. The 
prisoner then at once declared that he had got satisfaction, 
and was willing to give himself up. On the trial the prisoner 
sought to prove the declarations of his sister to him, and his 
own declarations after the homicide. The court held that the 
latter was not admissible. It decided the declarations of the 
sister to have been admissible, but coupled it with the opinion 
that it would not have been if the prisoner had used a deadly 
weapon to accomplish the homicide. If the prisoner clearly- 
intended death then the communication was not admissible 
to reduce the crime from murder to manslaughter, and which 
intent would have been presumed if he had used a deadly 
weapon. 

He claimed that the testimony thus far does not show any 
such case of insanity as excuses a man from the responsibility 
of his act of crime. 

Mr. Brady, in reply, said that since the case of McCann, the 
law is that while the law presumes every man to be sane till 
the contrary is shown, yet when the defense has raised a doubt 
upon the question of sanity, the burden of proof is thrown 
upon the prosecution. 

3Ir. B. closed after a few remarks, leaving the discussion of 
the question to his associate- 
Mr. Parker, who replied that in some of the cases cited by 
the prosecution, the defense was not that of insanity, but of 
a suddenly acquired frenzy, growing out of sudden intelli- 
gence. 

He claimed that in this case the defense had proven a case 
of insanity, supported by the evidence of professional men 
and experts. 

He referred to the case of Mary Harris at Washington, for 
the murder of Burrows, wherein the evidence of the violated 
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marriage engagement of the deceased was allowed after there 
had been but slight evidence of her insanity. 

In this case he claimed to have made out a very strong case 
of insanity. This proof now offered is to show the propelling 
power that gave direction to his acts» and that showed the 
motives which impelled him to those «M5t8. 

Similar proof was allowed in the Smith and Carter case at 
Philadelphia. 

In the late case in the Court of Appeals referred to, the 
question of insanity was not involved. That opinion was ad- 
dressed to a case where sane conduct governed the pai"ty. 

The prosecution desires to keep out of this case the great 
fact that led to the homicide, the proof of the great wrong 
under which the prisoner had suffered. 

Mr. Tremain replied He boldly avowed that the deceased, 
L. Harris Hiscock, had never wronged the prisoner by word 
or deed. He therefore opposed the introduction of this evi- 
dence, solely because of its legal inadmissibility. 

He claimed that the physicians in this case acted upon the 
notion that the normal condition of mankind was insanity, 
and that the existence of sane men was an exception to the 
rule. 

While acquittals had been had in other States in casee of 
bloody murder, and under the rulings of court, he was glad 
that the soil of this State had not yet been stained by such 
scenes. 

Judge Ingraham said that there was evidence by physicians, 
that such communications made to the prisoner might aftect 
his reason. With that evidence before me, I do not feel at 
liberty to exclude the evidence. But I admit it only as evi- 
dence, showing its effect upon his mind, and not in any wise 
as proving the truth of the facts stated. In other words, only 
as showing the effects of it upon the mind of the prisoner. 

John D. Cuyler re-called and examined by Mr. MitchelL 

I told the prisoner I had seen Mr. Hiscock at his house 
frequently; he said, ** I thought when I left Syracuse to go 
into the army, that I had left some friends at home ;" he said 
he had seen his wife and that she had confessed all; he then 
exclaimed, *'0h, my poor children !" and commenced to sob; 
would put his hand to his head and appear greatly excited; 
he asked me why I had not told him ; he said he believed his 
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poor wife was more sinned against than sinning, and did not, 
himself, know what to do; he said he did not care to live, and 
as he talked of his children, the tears rolled down his cheeks; 
complained of pain in his head; he sat in the rocking-chair 
with his hand to his head; would look up and ask me a ques- 
tion and then settle down again; was more agitated than I had 
ever seen him ; he asked me if my wife knew anything about 
the intimacy; I told him I thought she did; he asked me to 
tell her to come to him; he said he would do anything for his 
children; I tried to quiet him; did not succeed; he then asked 
me if I would take a telegraph to the office ; he was weeping 
most of the time; his eyes were bloodshot; I supposed his 
wife to be in the bed-room; I took the telegraph; it was for 
Henry D. Barto, Trumansburgh ; between 9 and 10 a. m., (dis- 
patch identified); I went back to his room; I think after 
dinner; found him in very nearly the same condition as be- 
fore ; as he referred to the occurrence, his exclamations were, 
*'0h, my poor children 1" I staid there half an hour to an 
hour; Mrs. Cole did not come out of tl^e bed-room; his coat 
was off"; at each time when he sat down in the chair he would 
put his hand to his head; his eyes were bloodshot and counte- 
nance flushed; I did not succeed in quieting him; the oldest 
child came in; only staid a few moments; said he couldn't eat 
anything; he did not eat; came in again after supper; was in 
about the same condition; his wife still remained in the bed- 
room; next saw him on Monday morning after breakfast; he 
was then somewhat quieter; think his countenance looked 
worse than the day before; he said he could not sleep — that 
he couldn't stand this much longer; if it wasn't for his children 
he did not care to live a moment; in talking of bis children 
he became very much excited; his whole body trembled; he 
showed me a paper on Sunday morning and asked me to read 
it; I did so, and handed it back to him; it was in his wife's 
handwriting; was with him about half an hour on Monday 
morning; handed me an envelope; letter produced was in it; 
it was in Mrs. Cole's handwriting; this was on Monday noon; 
(envelope identified;) I placed it in my safe at the office Mon- 
day afternoon; I took it out of there on the 7th of June and 
gave it to Mr. Hadley, sealed ; was present when it was 
opened, I think on Wednesday evening last, at Mr. Hadley's 
house; it was in the same condition; it had not been opened; 
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Messrs. Hadley, Parker, and Mitchell were present at Mr. 
Hadley's when it was opened; next saw prisoner Monday at 
his room ; his wife was in the bed-room; I had not seen her; he 
continued very excited, wringing his hands; he told me he 
was going to take his wife to Brooklyn ; he said he had talked 
with her, and each time she had told him more about her in- 
timacy with Mr. Hiscock; he said she burst into tears, when 
he first spoke to her about it, and said if he would have pati- 
ence she would tell him all; the food on the piano was seem- 
ingly untouched; he spoke of starting to Brooklyn on Monday-; 
on Monday noon he handed me a telegraph he said he had 
received from Trumansburgh (dispatch identified) ; next saw 
him on Tuesday morning at his room; his wife was in the bed- 
room when I first went in; he appeared less excited, though 
his countenance appeared excited; his hands moved continu- 
ally, nervously; his eyes were very red; I only staid a few 
moments; I sent up a baggage-man; he said he was going to 
take his wife to Brooklyn, but then he intended to stop at 
Albany and have an interview with Mr. Barto, a brother of 
Mrs. Cole; I returned to the house again. 

Defence here oflFer to show why he went to Albany with 
prisoner. Objection sustained. Exception taken. 

I made up my mind to go about 10 J a. m. ; I had no busing; 
I met Mrs. Cole and the General at the depot; secured a seat 
for them, bought the tickets and checked the baggage; they 
sat near the front of the (^r in a double seat, and I in a short 
seat fronting them; the last time I was at the Jervis House, 
I saw Mrs. Cole. (Defence offered to show her condition. 
Excluded. Objection withdrawn.) She looked very sad, pale 
and quiet; on the way down, occasionally he would speak to 
his wife; saw tears in his eyes; saw on the floor of the car a 
number of short black hairs, and saw that he had pulled them 
out from bis mustache; he was rather restless; spoke to no 
one but his wife, except to me once or twice, in coming to 
Albany; he looked rather strangely; a good portion of the 
time he sat with his hand to his head; would look up wild 
and excitedly; he refused to eat, but at St. Johnsville said he 
would take something in to Mary: said he intended to see Mr. 
Barto and then we would go right over to the 7 o'clock boat; 
afterwards he said perhaps we had better go on the Harlem 
road; then said we had better go by boat, after all; at Sche- 
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nectady he couldn't find his tickets when the conductor came ; 
felt in all his pockets and stood up, but fell down; he did not 
find them; the conductor came back afterwards and said a 
couple of tickets had been found at St. Johnsville ; prisoner 
did not find them; we arrived at Albany about 5 o'clock; near 
Albany, he said we will stop at the hotel nearest the depots 
and after I have seen Mr. Barto, we will go to the boat; he 
did not take his wife from the cars ; I took her oS ; he said, 
" I can't bear to see anybody; it seems as if everybody knew 
my trouble ;" she took my arm and we went into the Delavan, 
iu the back door ; I left him on the car; I got a room for her 
and one for myself; I registered the names ; hers and mine 
under it; then went to the sitting-room and we started to go 
up-stairs; at the first step the General came and went up with 
us; they went into the first room and I in the second, on the 
third floor; when I came out the General was standing at his 
door; said he would find Mr. Barto as soon as possible and 
take the night boat; he asked me to register his name; I did 
so — Dr. and Mrs. George W. Cole ; I saw Mr. Barto at the 
front door of the Delavan; he went up-stairs with me to the 
General's room, at my request; they were together perhaps 
half an hour; I asked him to get some supper; he went, but 
got up and said he could not eat; he ate nothing; I do not 
know of his eating from Sunday morning to this time; he 
seemed very weak in going up-stairs ; did not speak at the 
table ; he left me at the table ; asked me to send something 
up to his wife; after supper I went up-stairs; found the 
General-and Mrs. Cole in their room; I think he was lying on 
the bed; his eyes were bloodshot; looked as if he had just 
been weeping; he was excited all the while; his hands trem- 
bled; he then asked me to find out when the cars went, as it 
was too late for the boat; I went dowii and saw the time 
table; think the train left at 11 o'clock; went to the room and 
spoke to him; I think he came down with me; he said he was 
not satisfied with his interview with Mr. Barto, and wanted to 
see him again; he asked me to go and stay with Mary ; said 
he was afraid she would commit suicide ; I told him the 
number of Mr. Barto's room; it was about 7 J o'clock; left him 
standing at the door and went to his wife's room; on the cars 
Bhe was veiled and very quiet; didn't see her have any con- 
versation with him ; when I went up-stairs she was sitting by 
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a table reading the Bible ; I remained there until two officere 
came in and said General Cole had shot Mr. Hiscock; we were 
aloue at the time ; I went down-stairs to Mr. Barto's room and 
requested him — (objected to) ; he did not come up ; I went to 
the station-house with Mrs. Cole between 10 and 11 o'clock; 
did not see him; the children were left behind with my wife, 
(Photograph produced and identified). 

Q. Whose is it ? 

Objected to. 

Cross-examined by Mr. Smith — Saw Mrs. Cole on Saturday 
evening before Cole came home ; next saw her on Tuesday 
morning as we left Syracuse ; I supposed her to be in the bed- 
room all the time; don't know as any one else saw her; I have 
been examined before the Grand Jury of this county a few 
days after the homicide ; wa« asked to state all I knew about it 
— all that was said or done at each of the interviews referred to 
at Syracuse and on the trip to this city; I was re-called; think 
I had an interview with Mr. Hadley; stated I had given all I 
could remember; don't remember, but think I said Cole had 
complained of a headache ; don't remember if I said he asked 
me if my wife knew anything about it, but think I did; on 
Sunday morning, he made no further inquiry about Hiscock 
and his wife; (witness was here examined at length as to his 
testimony before the Grand Jury); ^vitnes6 said I stated all I 
could remember; you did not ask me; I wrote the telegraph; 
he dictated it; it was, ** all are well — urgent business requires 
Henry;" took it to the telegraph office; stopped at a news- 
paper office; then went back; don't know whether T testified 
before the Grand Jury, that I staid only a few moments; I 
think I did not see Cole that night again; may have stepped 
in a moment; think I saw nobody but Cole on Monday morn- 
ing; before the Grand Jury, I don't remember whether I swore 
he couldn't sleep — don't think I was asked; I did say he 
trembled; don't remember the exact word; I saw nobody in 
the room on Sunday; met Mrs. Pelton coming out; she is 
half sister of Mrs. Cole; a paper was shown me on Sunday; it 
was a confession (paper produced and identified); I think 
there was no pencil mark at the top then; might have been 
Monday — swore before the Grand Jury it was on Monday; 
prisoner told me to take that and put it where it would be safe; 
I know it is the same paper by a little scratch on it, where 
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it is rolled up; I said nothing abput this paper before the 
Grand Jury, I forgot about it; I was asked particularly about 
the papers, but did not think of this till I got home to the 
city; it was delivered to me sealed; I put it in the 'safe, and 
as far as I know no one saw it till I gave it to Mr. Hadley on 
the 7th of June; there were other papers, and I could not 
think of this; I knew there was trouble about Mr. Hadley 
having papers; prisoner asked me to read it; (Mrs. Cole's 
confession produced and identified) ; it is her handwriting; 
the pencil marks were not on it; think these were in her 
handwriting; first saw this at the Courier office; I got it from 
ilr. Walrath at the instance of Mr. Hadley and delivered it 
to him ; did not know the paper had been left at Syracuse till 
after; (here paper produced and identified as the handwriting 
of General Cole). Paper marked A was delivered on Sunday 
and one in the envelope on Monday ; the last is the one I for- 
got about before the Grand Jury ; that is the one that was 
opened last Wednesday at Mr. Hadley's house in the evening 
aft**r 8 or 9 o'clock; Mr. Hadley produced it. 

Witness was here further examined in regard to his testi- 
mony before the Grand Jury, 

I think Hunt the baggage-man came for the baggage; am 
positive there was no talk about seeing Hiscock ; may have 
said he did, when I was before the Grand Jury; don't think I 
so swore; never said anything about seeing Hiscock at Albany 
while he was coming to this city, or at Syracuse; that he did 
say he intended to have an interview with Hiscock, but said 
nothing about Albany; General Cole furnished the mpney to 
pay for the tickets; gave me $20 and told me to buy three 
tickets; he did not say where for; I checked the baggage for 
Albany ; he did not tell me, but I knew he was going to 
Brooklyn, but didn't know after I got to the ticket office, 
which route we would take from Albany; think his mustache 
was two or three inches long; it was very heavy; saw 20 or 
30 hairs on the floor; I looked and missed them from his lip; 
I was in the smoking car part of the time; not One-third oi 
the distance ; the General and myself talked about stopping 
at Albany in her presence. 

Witness was here examined at length as to his testimony 
before the Grand Jury. 

I went to the capitol to see Mr. Barto; did not wait till the 
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Convention adjourned; he came down and went to General 
Cole's room and I retired; think this was about 6 o'clock; 
after I went into Cole's room I retired, and Barto and Cole 
remaine(f together about half an hour; when I went up to 
Mrs. Cole's room, after parting with Cole^ I found her reading 
the Bible; she was composed and tranquil; when I took the 
Journal np-stairSy Cole said he wanted to see Barto the second 
time. 

Re-direct — At the time when they desired me to go to 
Brooklyn, Mrs. Cole said she would like to have me go with 
them on account of Cole's condition; she said he was weak 
and excitable ; I had no knowledge that Colo intended to do 
any injury to Mr. Hiscock, or about the homicide; when he 
got off the cars he said he might go on to New York, and that 
we might go to the hotel; I was before the Grand Jury twice; 
Mr. Smith examined me; he answered questions yes or no 
sometimes; I attempted explanations, but he stopped me; his 
assistant took down the evidence; I never saw it. 

Re-cross examination — I mean to state that there was no 
restraint in the examination before the Grand Jury; I was 
asked to state all I knew, or saw, or heard, and had the op- 
portunity to do so; I say positively that I was not resti-ained 
from answering relative to one or two points. 

Mr. Mitchell said the defence would probably get through 
with their evidence to-morrow morning. 

Mr. Hadley offered in evidence the letter produced yester- 
day, and testified to by the witness John L. Cuyler. Its 
reading was objected to by Mr. Tremain.. 

William J. Hadley was sworn and examined by Mr. Mitch- 
ell — I know the paper in question (marked Exhibit B): I 
received that envelope and paper within a few days after the 
homicide, and I think within a week ; I received it from John 
L. Cuyler ; the envelope was unsealed ; it was opened one 
evening last week at my house and in the presence of some of 
the counsel ; I have always kept the paper in my possession ; 
I never saw its contents till I opened it last week. 

Cross-examined by Mr. Tremain — My impression is that I 
was first spoken to about being coimsel in tlie case the day 
after the homicide ; I first saw John L. Cuyler the day after 
the homicide; the Grand Jury sat the following Monday; I did 
not receive this paper at the first interview I had with Cuy- 
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ler ; I think I received it before the Grand Jury met; I think 
I received another paper from him then ; Mrs. Cole was in 
town several days after the homicide ; I had interviews with 
her ; one at the jail and the other at the place where she was 
Btv/pping ; I think she remained till after the Grand Jury 
met. 

Mr. Tremain objected to the introduction of the letter as 
evideace. He claimed that there was an utter improbability 
of the truth of the delivery of it to the prisoner before the 
commission of the homicide. The paper on its face shows 
that improbability, and all the circumstances attending the 
history of its delivery to the counsel and its retention proves 
the same fact. 

Mr. Parker, in reply, claimed that the Grand Jury had no 
right to pursue the question as to the existence of the paper. 
The circumstances attending its delivery to Cuyler are rea- 
sonable to belief. The matter of the letter is most important 
to show its effect upon the prisoner's mind. 

Judge Ingraham decided that as the case is now presented, 
the letter is not admissible as evidence, for there is no proof 
that the prisoner had seen its contents. 

Wm. J. Hadley recalled by defence. 

Q. Did you converse with the prisoner about this letter ? 

Objected to and disallowed. 

Q. What did the prisoner state to you as to the contents of 
this paper ? 

Objected to and disallowed. 

Q. Did you see Cuyler about the paper because of what the 
prisoner said ? 

Objected to and disallowed. 

W. K Palmer, a witness, called, sworn and examined by 
Mr. Parker — I am a physician ; reside at Providence, R. I.; 
was in the army — ^part of the time with the prisoner's regi- 
ment ; the prisoner was thrown from his horse the first time 
in October, 1862 ; He was taken to the hospital ; he was suf- 
fering from voiding the urine, prolapsus of lower bowels, dif- 
ficulty of breathing and great nervousness. The protrusion 
of the bowels was not the result of piles ; it was owing to a 
relaxation of sphinta ; there was evidently a paralysis of the 
bladder ; there was a depression of the sternum ; I did not 
notice any breaking of the sternum — never knew it was bro- 
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ken ; I knew it was depressed ; I attributed the difficulty of 
breathing to nervous irritation ; there may have been a frac- 
ture of the breast bone ; such a fracture would produce such 
nervous irritation ; a fracture would account for the trouble 
of breathing. In the first year of service he was jovial, social 
and exuberant in spirits. I know nothing about a second 
injury ; was with him for a year and a half after first injury. 
After that injury there was a marked change in him ; he was 
retiring, gloomy, desponding and depressed; his countenance 
was dejected ; I have always thought he suffered from melan- 
cholia. 

He was Major at the Tarboro' raid ; it lasted five days ; 
there was marching day and night ; no sleep after the first 
two days ; the prisoner made complaint ; he spoke of having 
seen visions ; it increased his despondency and I gave him a 
sick leave of absence. I know nothing of his falling from his 
horse on that raid ; he was then of unsound mind, as I under- 
stand the term, melancholia. 

Cross-examined by Mr. Tremain — I was surgeon of the reg- 
iment, Third New York, for three years ; he was only in the 
hospital for the three weeks I mentioned ; I was not with 
him when he was injured : I never knew of any other fall ; I 
understood that he and the horse fell and he was hit by the 
sflddle ; in my examination I endeavored to ascertain his 
exact condition ; my opinion then was and now is that the 
difficulty grew out of a shock rather than from any other 
cause ; my opinion then was that the depression of the ster- 
num did not produce the results of detention of the urine, 
difficulty of breathing and protrusion of bowel ; I did not see 
or hear of any discharge of blood ; all the difficulties yielded 
to my care ; I do not remember that there was any constipa- 
tion ; there was relaxation of bowels ; the difficulty of breath- 
ing yielded to a great extent ; he had a very extended abdo- 
men that I believed was hereditary ; the service of soldiers 
tended rather to elevate their spirits than depress them; home 
sickness tended to depression ; soldiers in the campaign of 
the Chickahominy generally axjquired a sallow complexion ; 
many undoubtedly lost their lives from their exposure there ; 
it was not unnatural for the men to have visions on the Tai- 
boro* raid ; I was affiicted in the same way. The afiTection 
disappeared upon obtaining food €uid rest. 
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Direct resumed by Mr. Parker — ^The prisoner was sick at 
his quarters in the fall of 1862 from pneumonia ; at the time 
I thought the shock had aflFected the great sympathetic nerve; 
that would have an effect upon the mind ; the difficulty at his 
quarters was from taking cold. 

Cross-resumed — I did not regard it as a cas« of iuremea. 

Mr. Hadley proposed to read in evidence the paper marked 
exhibit A ; it was read as follows, a part in the pencil mark 
at the top not being read : 

*' Dear Husband— In answer to your inquiries, I acknowledge 
that about the summer of 1864, L. H. Hiscock, having fre- 
quently called at our house on business, one evening, in the 
absence of other persons, first by force prevailed upon me to 
yield to his desires, and partly succeeded in his efforts. At 
various times aiterwards, from shame and fear of exposure, he 
obliged me to in part submit to bis caresses, only desisting 
from his persecutions at last on your return. * * * 
* * * I have refrained from exposure from 
fear of consequences. 

"Mary B. Cole." 

XoTB. — ^The body of the above letter is written in ink — ^the 
paragraph preceding it with lead pencil. 

Mary K Cuyler, examined by Mr. Mitchell — I am 23 years 
^^ *g® ; ™y maiden name was Mary E. Cole ; I am cousin of 
the prisoner ; went to live with him when I was eleven years 
of age, and remained till I was married ; I boarded at the 
Jervis House at the time of the homicide. He went to New 
York on the previous Tuesday ; I went to his room on Sun- 
day forenoon ; he was alone in his parlor ; I supposed his 
Avife to be in his bed-room ; I was there fifteen minutes ; he 
was walking the room very excited ; he asked me why I did 
not tell him of what was going on about Hiscock being there; 
he said he thought he had left friends when he left home ; I 
tried to smooth it over by telling him not to feel so bad ; he 
said that Mary had confessed all and he knew all. 

[The witness here was affected to tears.] 

He proposed to bring his daughter, but I advised him not 
to ; he spoke of telegraphing and going to see Mr. Fenton ; 
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hifl eyes were red and he cried ; he kept moving his hands ; 
I could not stay then and I went to my robm ; I next saw 
him at his room after dinner ; he did not go to dinner ; he 
was then about the same ; just as excited ; he did not blame 
me so much ; he asked why we did not stop his wife. 

I went to the bed-room and found Mrs. Cole in bed ; that 
was about one o'clock p. m. ; I went again in the evening ; 
afiairs were about the same ; Mrs. Cole was still in bed ; I 
spoke to her ; he was in and out of the parlor and bed- room ; he 
did not say much ; he would cry at times ; his eyes were very 
red and wild ; I only remained a few minutes ; did not see 
him again that evening ; the children remained in my room ; 
on Monday I went I think before breakfast ; affairs were 
about the same ; he was up ; she was in bed undressed ; he 
did not seem any quieter ; I think I -went after breakfast ; 
they did not want anything to eat ; I took in coffee and rolls, 
he drank some, but did not eat ; he was^wry much excited ; 
I was in and out during the morning ; after dinner he said he 
thought of taking his wife to Brooklyn, that he could not 
leave her at Syracuse for fear she would see Hiscock ; he 
would not leave her a moment ; I packed some of her cloth- 
ing, enough for two months; I saw him again in the evening; 
he was about the same ; she got up before dinner ; she was 
up in the evening ; I saw him on Sunday morning ; she was 
up too ; I thought he was more excited ; he walked about 
trembled, groaned and cried ; I first proposed that my hus- 
band should go along ; prisoner asked if I thought he could 
go ; my husband came in and the prisoner asked him if he 
could go ; prisoner proposed to stop at Albany and see Henry 
Barto ; they left home at 10.30 a m. ; prisoner was much 
excited and cried; prisoner was at his meals on Tuesday; 
don't remember whether 1 saw him eat anything ; on the 
Tuesday before prisoner spoke to me on this subject before we 
went to New York ; prisoner said he had seen Hiscock in the 
street, and he looked as guilty as a dog, and that he thought 
Hiscock had wronged him ; he (Hiscock) had asked him when 
he was going away ; I said I guessed there was no wrong 
about it, only a little flirtation ; I said in answer to his ques- 
tion that he had come pretty often when they lived in Salina 
street ; I thought I had smoothed it over pretty well ; that 
was the first conversation I ever had with him on that subject. 



GBORGE W. COLE. 291 

During the said Sunday, Monday and Tuesday he did not 
complain of his head ; he put his hand to his head a great 
deal ; I have seen this paper before at Syracuse (diagram of 
the Assembly Chamber) ; the same name was on it then as 
now ; saw it last summer in Mrs, Cole's drawer ; prisoner was 
a very pleasant and lively man before he went to the army ; I 
don't think he was as jolly when he caihe home ; was sadder, 
and not, I think, as talkative or funny ; was in poor health on 
his return ; complained of trouble in his chest and difiSculty 
in breathing ; he laid down a good deal ; he said repeatedly 
that he did not want to live only on account of the children ; 
he said he thought Hiscock had a man hired to kill him, and 
that if he was killed I would know who did it ; he said a man 
had watched and followed him; had met the man on that day, 
Monday ; I did not communicate to him anything I had seen 
between Hiscock and his wife. 

Cross-examined by Mr. Smith — He did not ask me any- 
thing about it ; Mrs. Graham was there on Monday and Tues- 
day in my room sewing for Mrs. Cole : I do not remember of 
seeing the young Mr. Cole, who has been a witness, before 
Wednesday morning, when I left home ; I saw Mrs. Felton 
there ; I went to the room of prisoner on Sunday only three 
times ; I have been examined before on this subject, on the 
13th of June last, before the Grand Jury ; my recollection was 
then fresh, and I gave a correct statement of the first conver- 
sation. [Her testimony then given was here read to her, and 
she said it was correct.] My husband and I went out to din- 
ner to a friend's house ; gone from 4 to 7 o'clock ; stopped at 
prisoner's room on return ; but little was said more than I 
asking if I could do anything for him. 

Don't remember of spending a portion of Monday in his 
room ; I mended his coat at his request ; he had a pistol ; did 
not see him load it ; he was doing nothing with it ; I con- 
versed with him.; I think it was after dinner that he spoke 
of taking his wife to Brooklyn ; I think J spoke of that before 
the Grand Jury, and also about his not leaving his wife at 
home for a day ; he was dressed when I saw him on Sunday 
and Monday mornings — ^think he had his coat on ; he trem- 
^bled very much on Tuesday ; he was writing, and trembled 
very much while writing. (Paper produced by counsel.) I 
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fiaw him writing it Exhibit C.) I did not know what he 
was writing. 

Hiscock was mentioned that morning ; cannot tell what it 
was ; after he wrote the paper he folded it up and gave it to 
me ; he directed me what to do with it ; he told me that if I 
heard of any foss, that he was going to see Hiscock, and wa£ 
going to make him get on his knees, and wished to be thus 
represented, and that I should have it published if I heard of 
any disturbance ; he spoke of putting it in an extra of the 
newspaper that printed it ; I kept the paper in my drawer 
till I heard of the homicide, and then I sent it to the Courier 
oflSce for publication. 

I am not unconscious in saying that I first proposed to have 
my husband go along ; Mrs. Cole did not first propose it : 
Mrs. Cole said «he did not know how she could control her 
husband in the cars ; prisoner was not present ; that morning 
the prisoner said he wanted my husband to go along, from 
fear Jiis wife would commit suicide ; after that I urged my 
husband to go ; at the conversation on the Tuesday before, 
when I spoke of a flirtation, the prisoner smiled; I don't 
think I spoke of this before the Grand Jury ; I then swore 
that the first I had heard of any wrong was on the Sunday 
in question ; I meant by that any criminal ^nrong. 

On his return from the army, in March, 18<i6, he was pleas- 
ant in his family. He complained of his difficulty about hi8 
chest and bowels ; before the Grand Jury I was under exami- 
nation for two or three days ; I was asked to state all I knew; 
I think I then spoke about the prisoner having spoken about 
his fear of a man following him, &c.; thp pistol I saw him 
have was a revolver ; it belonged to one of his daughters — 
Alice ; I came to Albany alone on the day after the homicide ; 
I remained here till after I was examined before the Grand 
Jury. 

I>irect resumed — Some of my cross-examinatiou by Mr. 
Smith, before the Grand Jury, was pleasant, and some 1 
thought was cross ; he would stop me and say that he did not 
want that then and to wait, but I guess we got at it after 
awhile, and I would state it On the Tuesday morning Mra 
Cole told me how he had raved all night ; the prisoner called 
me out and said he feared the poor, sinful woman would take 
her life ; Mrs. Cole said that she feared ^he would never come 
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back ; that she feared she was going to her death ; and sho 
told me what she wanted done with her children. [The wit- 
ness- again manifested much feeling and shed tears.] I then 
suggested that my husband should go along with them ; the 
sewing girl had been engaged some time before ; Mrs. Cole 
proposed not to have her sew^ bat I urged it because the chil- 
dren wanted clothing. 

Cross-examined — 1 think I told all I knew before the Grand 
Jury. 

Mr. Hadley read the dispatch sent to Mr. Henry Barto at 
Trumansburgh : 

*' Come here quickly, for Heaven's sake, 

G. W. Cole.'* 

The answer was that Barto was at New York or Albany, 
aiid inquired what was the matter. Cole sent another back : 

** All are well, but urgent business calls for Henry. 

G. W.COLB.** 

John DemiU examined by Mr. Mitchell — I live at Syracuse ; 
I knew Hiscock ; have seen Mrs. Cole. 

Objection was made. 

Mr. Mitchell stated that he proposed to prove that in the 
fall of 1864, Hiscock employed witness to take him (Hiscock) 
and Mrs. Cole upon a ride in the night, and that by this and 
other facts he proposed to prove the iact of flulultery. 

Mr. Tremain said the evidence now offered was offered for 
the purpose of showing adultery between the deceased and 
prisoner's wife several years since. He objected to the testi- 
mony : 

1st On the groimd that the testimony is inadmissible by 
way of excuse, or palliation, upon an indictment for murder, 
or to reduce the offence from murder t.o manslaughter. 

2d- It is not admissible in any case, where the weapon used 
was a murderous one, and the intent was to kill. 

3d- It throws no light on the state of the prisoner's mind at 
the time of the homicide — the character of the communication 
alone affording evidence on that point 

He quoted numerous precedents in support of these posi- 
tions. 
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Mr. Parker replied that the defence intended to show not 
only the fact of the adultery at the time referred to, but acts 
of adultery continued from that time down to the time of the 
communication of the fact to the prisoner. He argued that the 
fact of the long existence of the adulterous acts furnished 
additional aggravation, and th^t the question whether there 
had been cooling time or not was one for the jury to decide. 
Ho claimed that there was not a case on record, whether the 
question of insanity was involved or not, where this evidence 
was excluded. Numerous cases were cited to show that such 
evidence was admissible, and its proof regarded as furnishing 
justification. 

Mr. Tremain replied that he did not intend to permit the 
gutters of Syracuse to be dragged to obtain this evidence, 
when the lips of the man charged with the offence were sealed 
in death. He ridiculed the cases cited on the other side as 
mere newspaper reports, without authority in unsettling the 
well known principles of law as laid down 'by Sir Matthew 
Hale, and other luminaries of the law. 

Mr. Tremain referred to the Sickles' case, and read from Mr. 
Brady's speech to the jury on that trial to show that Sickles 
killed Key while the latter was in the act of signalling the 
wife of Sickles. 

Mr. Brady interrupted Mr. Tremain to say that in that case 
all the facts in regard to the adultery were admitted in evi- 
dence ; and that evidence of the tact was adrflitted that in Key's 
pocket were found two keys, one of which fitted the outer door 
of the house of assignation in 15th street, and the other the 
inner door. 

Mr. Tremain briefly replied. 

The Court ruled that the evidence was inadmissible on the 
ground that the alleged adultery was no ground for homicide, 
independent of the question of insanity, and that the alleged 
occurrence was no part of the communication to the prisoner. 

Charles P. Cde^ sworn and examined by Mr. Mitchell — 
Reside in Cortland village ; am an editor and publisher of a 
newspaper. (Mr. Brady said the defence had put this witness 
on the stand to establish Hiscock's g^ilt, and to show their 
bona fdes in making the offer by the previous witness. He 
had numerous other witnesses to establish guilt to a dem- 
onstration.) 



QEOBGE W. COLE. 296 

Mr. Tremain objected to this remark as uncalled for and 
improper on a solemn trial like this. 

Mr. Brady said the defence would offer no further evidence 
on this point The offer was rejected under the previous 
ruling of the Court. 

John B. Hawldnsj sworn, and examined by Mr. Mitchell — 
Reside in Syracuse; am a tinsmith; I called on General Cole 
with Mr. Rogers last spring on business when he was in the 
windmill; I had a conversation with him in regard to going in 
business with him; he seemed diffident and moody; lost 
in thought; for a moment after the subject was broached, 
he talked rational enough, said he would call and see me 
again ; did not do so, and did not recognize me afterwards, 
although I saw him every day; he appeared like a moody and 
sullen fellow. 

Cross-examined by Mr. Sedgwick — I mean by sullen, he 
looked glum, cross; never spoke to him before that; had seen 
him frequently. Air. Rogers introduced us ; witness here 
detailed the conversation. 

James M, Gotdd^ sworn, and examined by Mr. Mitchell — 
Reside near Aurora, Cayuga county; my former wife and Mrs, 
Coles's family are indirectly related; saw the prisoner on the 
day of the homicide get on the cars at Syracuse; the cars were 
standing across Salina street; he approached irom the south 
and I from the north ; knew the prisoner well; I observed as he 
came on the platform of the car an unusual and singular 
appearance; he seemed very pale and downcast; oblivious to 
everything surrounding; looked at me as he came up the steps, 
and gave no sign of recognition; he went into the car, turned 
round and came to the threshold, and asked me if all were 
well at home; I said they were, and he went back; his appear- 
ance struck me at the time; I did not see him afterwards; the 
cars soon after moved. 

Cross-examined by Mr. Sedgwick — I live at Jamesville ; 
knew prisoner ten or twelve years; saw him in Syracuse 
during the war, and afterwards three or four times in 1866; 
I was not going on the cars ; his countenance was not 
flushed ; looked pale and sad ; I did not inquire as to his 
health. . 

Cfeorge JRaynoTj recalled, and examined by Mr. Mitchell — 
Knew prisoner two or three years before he went to the war ; 
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at the time of the homicide hiB general character at Sjracnfie, 
as far as I know, was good. 

Witness was not cross-examined. 

Mr. Mitchell said the defence would introduce no further 
evidence of a general character unless it was controverted by 
the prosecution. 

Mr. Hadley here offered in evidence, a paper marked exhibit 
"C," as follows: 

" I learn from undoubted evidence that L. Harris Hiscock has 
forcibly endeavored to dishonor my wife in my room, obtain- 
ing opportunity thus to do, through proposed friendship 
to me. 

^* He has often since made her the subject of his obscene 
attacks in my absence in the array, and by thus implicating 
her has ruined her peace and ray own. God has been my help, 
and I ask not vengeance; but he shall abase himself to her and 
to me, and beg his miserable life of me. I hold her not entirely 
innocent, for she should have told of it without fear of him; 
but he is guilty of outrageous treatment and persecution of 
her, for which he shall make apology to her and to me. Mary, 
I know all the circumstances friUy, and it is as I tell you, so 
do not blame Mrs. Cole unjustly if you hear anything about it. 

" Your aff. cousin, 

" Gboroe W. CotR •* 

The defence here rested. 

Mr. Tremain announced that upon consultation with his 
associate counsel he had concluded to withdraw his objection 
to the reception as evidence of the paper referred to yesterday 
(marked Exhibit B), and which is the paper that John L 
Cuyler testified he had received from the prisoner and left 
with Mr. Hadley, and which was not opened till last week. 
Hereupon Mr. Hadley read the paper as follows : 

" I acknowledge of my own free will I have had criminal 
intercourse at Syracuse, with Mr. L. H. Hiscock at various 
times, and first about the fall of 1864 

" I make this acknowledgment of guilt to my husband, 
hoping by truth and frankness to obtain forgiveness. I ac- 
knowledge that since that time I have, when my husband was 
at home, seldom permitted him those favors due in married 
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life more than once a month, though he has never refused my 
slightest BolicitationB to such favor. I acknowledge he has 
often asked me the cause of such coolness, and complained of 
its izijustice. 

'' Mary B. Colb." 

"My criminal comiections with Mr. Hiscock were at my 
own house, and only took place after repeated calls, and at 
first against my remonstrance. 

•*MaryB. COLB." 



BEBUTTD7G EVmENCE BT THE PBOSEOUTIOK. 

JbJm Morgan sworn, and examined by Mr. Smith — I reside 
in this city; have been chief of police for seven years; I 
was foreman of the Grand Jury in June last; I heard all 
the testimony that was given; John L. Cuyler was examined 
as a witness. 

Mr. Parker objected to the testimony as to what Cuyler 
swore to, for the reason that the prosecution is bound by his 
answers. 

Objection overruled by Court. 

Cuyler was not interrupted except when he digressed from 
the subject of examination; he was asked to state all he knew 
i^on the subject; he was allowed to state before he got 
through all that he had attempted to state when he had 
digressed; I heard Mrs. Cuyler*s testimony; to my knowledge, 
she said nothing upon the subject of Cole's having said that 
he was afraid of a man that followed him, &c. ; I think that 
Cuyler testified that when they arrived at the Delavan House 
the prisoner went off to see Henry Barto. 

Timothy SuUivcm, examined by Mr. Smith — I was a mem- 
ber of the Grand Jury ; John L. Cuyler was allowed to testify 
as fully as he chose to. 

Mrs. Cuyler said nothing about the prisoner having spoken 
of a man following him on the Monday before the homi- 
cide, &c. 

Cross-examined by Mr. Parker — I do not remember of his 
being stopped at times; I think Mrs. Cuyler was stopped two 
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or three times by the District Attorney; he also asked if she 
had stated all she knew; she was asked as to the relations 
between Mrs. Cole cmd Hiscock. 

Robert Morris^ examined by Mr. Smith — I was a member 
of the Grand Jury; Mrs. Cuyler said nothing about the pris- 
oner speaking of having been followed by a man, &c. 

IVilliam C\ Marshall^ examined by Mr. Smith — Was clerk of 
the Grand Jury; witness testified the same as the last; the case 
was for several days before the Jury. 

John M. Bailey^ examined by Mr. Smith — Am assistant 
District Attorney of this county; I was present before the 
Grand Jury ; I kept minutes of the evidence of some of the 
witnesses, and among them of John L. Cuyler; he testified 
that the prisoner said on leaving Syracuse, that he would see 
Barto, and try and have an interview with Hiscock and 
make him confess; on the way down, prisoner wished him 
(Cuyler) to go with Mrs. Cole to the nearest hotel, the one that 
had lions at the door, he did not know its name; that was all 
he said; he said he might go down and not stop at all, and 
that if he did not stop, he (Cuyler) might go on ; I see nothing 
in the minutes about his getting off the backside of the train 
to avoid being seen, and that he felt ashamed and disgraced; 
I have looked over the testimony of Mrs. Cuyler; I find 
nothing about her saying that prisoner had alluded to a man 
following him, &c. ; the examination was so taken that I could 
take down everything. 

Cross-examined by Mr. Mitchell — Did not take it in short- 
hand. 

Henry Smith, examined by Mr. Tremain — Am " District 
Attorney; I was present during the entire time before the 
jury, except of the first two witnesses ; Mrs. Cuyler's testimony 
was taken, part by Mr. Bailey and part by me; ghe testified 
nothing about the prisoner having said he was followed by a 
man, &c. ; she was not interfered with at all in making her 
statement, except when she digressed from the narrative-, and 
then at the proper time she was allowed to go back and stat^^ 
what she wanted to ; Cuyler testified that when near Albany 
prisoner had wished Cuyler to take his wife to the nearest 
hotel; the one with lions at the door; that he (prisoner) would 
try and see Henry ; he might conclude to go on, and if they 
did not find him at the hotel they could follow him. 
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Cross-eyamined by Mr. Mitcihell — I think my manner to 
Mrs. Cole was pleasant; think I kept the case before the jury 
about a week; was commenced on the 13th of June; indict- 
menl presented on the 24th ; Mrs. Cole was twice before the 
jury, and Cuyler three or four times ; I examined witness on 
the question of adultery, and on every point connected 
with the case. 

Alunzo Atkvns^ recalled and examined by Mr. Smith — I have 
seen this paper before. [Exhibit A, letter written by Mrs. Cole.] 
This was taken from the prisoner; the memorandum in pencil 
at the top was then on it; .it was taken from the prisoner 
while in his cell; prisoner wrote a note to his wife while he 
was in the station house, and gave it to Mr. Summers; his 
wife came in about an hour and a half after. 

Mr. Smith read the memorandum in pencil on the top of the 
paper. [It is of a character not proper for publication.] 

James C. Manning, examined by Mr. Smith — I reside in 
Syracuse. Am in the leather trade. I have known the pris- 
oner or of him since 1861. Don't know that I ever was intro- 
duced to him. Kaew him from boarding at the same house 
with him. I have not often seen him since his return from 
the war. I last saw him before the homicide in Mann's 
grocery store. It was a day or two before the homicide. 
Prisoner stood in the store. When I went in the prisoner 
started to go out I stopped and spoke to him ; I asked him 
about his wife and children. He said his children were well. 
Cannot state what he said about his wife. I said I had not 
noticed them riding of late ; he said he had disposed of his 
horses. We. then separated; he appeared very sober; I 
noticed nothing else about him or his manner. 

John H. Mann, recalled and examined by Mr. Smith — At the 
time I sold the pistol to the prisoner he looked rather sad and 
dark complexioned; I noticed nothing further about his eye 
or manner. 

Homer Williams^ examined by Mr. Smith — I live at Syra- 
ctise, am conductor on the Central railroad ; I know pris- 
oner by sight now since I came here ; prisoner was a passen- 
ger on the 4th of June last ; a lady sat by him; he laid in his 
seat in a careless way; I noticed once or twice that they 
laid with the head of one upon the shoulder of the other; he 
lost his ticket at St. Johnsville ; he lo6ked for it; I found it in 
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my pocket; he said I had punched his ticket twice ; this con- 
versation was this side Schenectady; I noticed nothing in his 
personal appearance. 

Gro8S*^xamined bj Mr. Mitchell — I had nine or ten cars on 
the train ; I did not sit by him ; it looked as if he was a tired 
man and had rode a long way ; did not notice to see whether 
the woman was veiled; I had not seen him before. 

Erastua M, Oidds, examined by Mr. Smith — I live at Syra- 
cuse; am Deputy Revenue Collector; I heard of the homicide 
on the night that it occurred; I knew the prisoner by sight 
and reputation; I last saw him before the homicide, on the 3d 
June, at the Globe Hotel, in the forenoon ; he sat in the read- 
ing-room ; was doing nothing ; I spoke to him about smug- 
gling goods from Canada; I proposed to go there ; he said that 
if I would go there, find the goods^ and telegraph to him he 
would come there from New York ; the terms were that we 
were to divide equally the amount growing out of a diepoeal 
of the goods; nothing was said about the expenses; the con- 
versation lasted ten or fifteen minutes, though I have not 
stated all of it; 1 saw nothing about his appearance different 
from his usual manner; he was sitting during the conver- 
sation. 

Cross-examined by Mr. MitcheH— I noticed no indicatifm of 
his want of sleep ; I knew he was in the government service, 
and to be in New York when I was to telegraph him. 

Henry L. Du^iuid examined by Mr. Smith — I live at Syra^ 
cuse ; am in the saddlery business ; in 1866 I was Secretary 
and Treasurer of the Empire Wind Mill Company ; first knew 
the prisoner in May, 1866 ; he went into the employment of 
that company in July, and remained fi)r six months ; he had 
charge of the correspondence ; kept the pay roll and paid off 
the hands ; saw and conversed with him nearly every day ; 
he was pleasant and gentlemanly in deportment ; never flaw 
any depression ; was always free in conversation ; supposed 
his health was good ;' heard no complaints from him ; he took 
interest in the business and seemed confident in its success ; 
I frequently saw him after he left the mill ; I never discov- 
ered any change in his manner ; continued to have business 
transactions with him till May, 1867 ; I attended the baaaar ; 
he performed the character of an Indian Chief during its exist- 
ence for several days ; he called at my store on busineBfl 
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quite a number of times ; I last saw him on the day before the 
homicide ; he stood on the steps of the Globe Hotel, in fore 
part of the day ; we exchanged scJutations ; I noticed nothing 
peculiar about him. 

Cross-examined by Mr. Mitchell— I am a director in the 
Windmill Company ; Hiscock was a director ; after prisoner 
had left, he called to get his pay ; we have not paid him for 
his services ; have refused to pay him because he had neg- 
lected to conduct the business right ; we owed him for bor- 
rowed money ; when he quit us we owed him about $2,900 
for borrowed money. He never complained to me of his bad 
health. 

Direct resumed — I refused to close the account because the 
prisoner has sold some mills in North Carolina that we heard 
was a bad account, and we wanted him to collect it before we 
settled with him. 

Alien Munroe examined by Mr. Smith — I reside at Syracuse; 
am manufacturer of flour and salt ; have been a member of 
the Senate ; have known the prisoner eight or ten years ; saw 
him during the war, and while he was at the windmill, of 
which I was a director ; he was assistant superintendent of 
the mill ; duties were to sell machineiy and* pay the men ; 
saw him once a week ; heard him once speak of having fallen 
from a horse and been injured ; that his disease was the piles 
or something akin to it ; he was of pleasant manner and good 
spirits ; was energetic in character ; it was a new business 
then ; he was not very free in conversation ; was sprightly in 
movement and a fast walker ; saw little of him after he left 
the mill. 

Cross-examined by Mr. Mitchell — In January I voted to 
discontinue his employment ; we had no social relations. 

Harman W. Van Buren^ examined by Mr. Smith — I reside 
at Syracuse ; have a tannery and store ; lived there forty-three 
years ; first knew him by sight ; when he entered the wind- 
mill I was president of the company ; I used to go^he mill 
daily for awhile' ; after that three times a week : prisoner 
conducted the conversation and was very active at it ; he was 
very hopeful of the business ; I never heard him make any 
complaint of his health ; he appeared te be in good health ; 
was very free in conversation ; never saw any indications of 
depression. 
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CroBs-examined by Mr. Mitchell — I never he€urd of the ques- 
tion about not paying him. 

James F. Bosfiall, examined by Mr. Smith — I reside at 
Syracuse ; am in the lumber business ; first knew the prisoner 
in 1858 ; we were partners for one year, and then I sold out 
to him ; he continued it till 1861, when I jpought him out ; 
while we were partners he was very sociable and pleasant ; 
saw him after his return from the war ; I did not notice any 
change in particular; he spoke of his fall from his horse : said 
his "bowels were much injured ; have not seen much of him 
since the war. 

Dvdley P. Phelps, examined by Mr. Smith — I reside at Sy- 
racuse ; am Treasurer of Savings Bank ; first knew prisoner in 
1866, when he was at the windmill : knew nothing but that 
he was a healthy man, of good spirits, free in conversation, 
hopeful in business ; had a quick and energetic step. 

William Gilbert., examihed by Mr. Smith — I reside at Syra- 
cuse ; am a lawyer ; first knew prisoner after his return from 
the war ; have seen him at his house, at my office, at wind- 
mill, and in the streets down to the spring of 1867;. saw noth- 
ing particular in his manner ; was pleasant ; never heard him 
complain of ill-health ; I was subpoenaed here by the defence. 

[Witness told of a transaction in which prisoner said he was 
pecuniarily irresponsible, though his wife had money.] 

Cross-examined by Mr. Parker — I have not taken an active 
part in the prosecution ; I have been sued for crim. con. 

Edward Drake, examined by Mr. Smith — I reside at Syra- 
cuse ; am a stove-dealer ; have known the prisoner since 1861; 
I went out in the same regiment with him — ^Twelfth New 
York ; I was a lieutenant ; we were as intimate as officers 
usually were ; prisoner left the regiment in August or Sep- 
tember, 1861 ; he did not associate with the rest of the officers 
as freely as most men ; saw him at Syracuse during the war ; 
he was at our reception supper in July, 1863 ; he appeared as 
usual ; next saw him in 1866 ; he desired to get into business; 
I noticed no change in him; his step was firm and decided. 

John F. Moschdl, examined by Mr. Smith — I reside near 
Syracuse : am a farmer ; first knew the prisoner in July, 1861 ; 
I was in the service, in the Third New York Cavalry ; was 
Captain ; prisoner was transferred to my regiment in Septem- 
ber, 1861 ; I resigned in spring of 1863 ; I entered the service 



GEOBGE W. OOLE. 

again after that ; have not seen him since ; he was sociable 
and pleasant ; I saw him most every day ; his appearance was 
the same all through, except when he was sick in hospital ; 
he got up a trial of speed in 1863, between his horse and 
another; a purse of $100 was got up by others ; one heat he 
only permitted his horse to run ; I did not see any depression 
of spirits at any time when he was well. 

Cross-examined by Mr. Parker — He was promoted major 
over me, I being a senior captain ; when he was sick in 1862, 
he complained of acute pain in the stomach and of piles ; he 
seemed depressed. 

Direct resumed — I have no feeling against prisoner. 

Dennis DriscoU, examined by Mr. Smith — I first knew pris- 
oner in 1861 in the service ; I was captain in the same regi- 
ment ; he was polite and gentlemanly ; not very talkative 
with other officers, as I judged from his natural manner ; he 
complained of the superior officers ; thought there was a 
clique to eflFect promotions in the regiment ; I saw him after 
the war ; he appeared social and friendly; saw nothing pecu- 
liar. 

Cross-examined by Mr. Mitchell — I sympathized with him 
about the promotions in the regiment. 

Henry A. Bamum, sworn and examined by Mr. Smith — Re- 
side in Syracuse ; am a publisher of a newspaper and Inspec- 
tor of State Prisons ; was Brigadier and Brevet Major-Gen- 
eral of Volunteers in the army ; knew prisoner prior to '61 ; 
we went out in the same regiment ; I was captain ; remained 
with him from May till September ; he was a man of retiring 
disposition and manners ; saw him again in May, '63, in Syra- 
cuse ; it was at the ceremony attending the reception of our 
regiment ; he appeared as usual ; saw no change in him ; he 
participated in the festivities ; next saw him in the fall of '66, 
on the sidewalk in front of the Franklin Block, Syracuse ; we 
spoke of our service and promotions ; he spoke of the date of 
his brevet commission ; he seemed robust ; observed nothing 
unusual in his spirits then or on any occasion since ; saw him 
only in spring of '67 ; saw him at the bazaar, and afterwards at 
Washington in April ; don't remember of his ever speaking 
of his injuriea 

Cross-examined by Mr. Mitchell — I was more intimate with 
Mr. Hiscock than Cole ; did not see Cole from '63 to '66 ; there 
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were a couple hundred people present at the 12th regiment 
Bupper ; Cole made no speech or toast ; am one of the owners 
of the Standard ; I never wrote an article in regard to the 
subject ; I have no control over the articles except those of a 
political character. 

Oeorge L, Maynardy sworn and examined by Mr. Smith — 
Reside in Syracuse ; am postmaster there ; first conversed 
with Cole in *68 or '59 ; conversed with him but once, in April 
*67 ; it was at the Arcade, in regard to a letter ; the General 
said it was a joke on him from some of his comrades ; said he 
had matched them ; his conversation was cheerful ; more so 
than in '58 ; saw nothing unnatural. 

Cross-examined by Mr. Parker — Only had two conversa- 
tions with him ; was not intimate with him ; was intimate 
with Hiscock ; regarded him as one of my best friends. 

Henry Rdgcd^ sworn and examined by Mr. Smith — Reside in 
Syracuse ; am County Judge of Onondaga county ; have 
known Gen. Cole twelve or fourteen years slightly ; saw him 
after his return ; before the war was closed ; it was on Salina 
street, two or three years after the war began ; friends were 
around him talking about the war ; he related his exploits ; 
told about shooting bushwackers : I told him I wouldn t care 
about picking off men singly, but wouldn't mind shooting at 
the heap ; he said that was the pleasantest business he had 
been engaged in ; he liked the service ; I -saw the prisoner 
the day before the homicide, on Franklin PlaCe ; he was walk- 
ing to the west. 

Cross-examined by Mr. Parker— Don't know whether the 
conversation was before or after his injury. 

Judge AUen recalled — District Attorney asked the witness 
as to whether the prisoner was cool after the homicide. Mr. 
Brady objected and argued the testimony inadmissible at 
this stage. Mr. Tremain replied ; objection «UBtained. 

James E, Pomfrd^ sworn and examined by Mr. Tremain— 
Am a physician and surgeon ; resided at Albany ten years : 
am Surgeon-Greneral of the State ; am a professor of Physiol- 
ogy in the Albany Medical College ; have had two years and 
ten months service in the army ; entered as surgeon of a reg- 
iment ; when I left was surgeon-in-chief of the 2nd Armr 
Corps; my experience as a surgeon has been quite extwisive ; 
a continuance of service in the army commonly produced de- 
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pression of spirits ; at first the men appeared elated ; after- 
wards privations and toils made them more depressed ; there 
is nothing indicative of insanity in an oflScer in camp making 
trinkets ; it was common ; the men who returned from the 
Chickaiominy campaign were emaciated and sallow ; have 
had experience in treating rebel prisoners in hospital ; consti- 
pation was common in the army ; I attributed that to diet ; 
sometimes they had diarrhoea followed by constipation ; the 
eflFect of an injury to the ganglionic system is not well under- 
stood ; it presides over nutrition ; the primary effect would be 
to impair the functions of the heart, and if it went far enough 
the heart would cease to beat : there is nothing in the protru- 
sion of the bowels, or retention of the urine, calculated to 
afiect the brain. 

Mr. Tremain here recited facts in regard to prisoner's busi- 
ness, his services in the army, his injuries, his temperament, 
his health, his wife's confessions in regard to improper inti- 
macy, his excitement, his subsequent conduct up to the time 
of the homicide, the circumstances attending it ; and he in- 
quired of the witness what was his opinion as to the state of 
the prisoner's mind. • 

ilr. Brady objected to the question on the ground that it 
should have referred exclusively to the physiological facts. 
It is a history of the case bearing upon all the facts succeed- 
ing and preceding the homicide, and the witness should not 
be required to swear to Air. Tremain's speech. 

Mr. Tremain said the counsel, at their peril, must see that 
the hypothetical question is in precise accordcuice with the 
evidence. He had endeavored to make it so, and in entire 
reference to the rule as laid down by the Court of Appeals. , 
No particular part of the question had been pointed out as 
objectionable. He claimed that the hypothetical question 
put to the physicians by the defence was not based upon facts, 
but this was no reason why he should have objected to it. If 
the facts are not correctly stated in the question, the answer 
of the witness will be of little value. 

The Court ruled the question improper, because it embraced 
everything upon which the jury has to pass, and that it should 
have been confined to the physiological facts, upon which a 
man of science could give an opinion as an expert. 

Mr. Tremain then modified the question, commencing with 
:o 
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the injuries of the prisoner, detailing their efifects while in 
the army, and the subsequent homicide. 

The witness answered — ^That's a pretty long question, and 
I am not sure 1 remember all of it. 

At the witness' request that portion of the question refer- 
ring to the prisoner's condition while at Dutch Gap was re- 
read. 

The witness answered, " I should think he was sane;" the 
general rule in regard to melancholia is that it continues and 
grows worse ; if not cured it might terminate in dementia ; 
the physical cause remaining I should not expect a sudden 
recovery of melancholia ; it does not tend to assaults, but to 
listlessness and retiring from society and brooding ; patients 
do not attend to business ; melancholy is produced by facts 
outside the person, melancholia by causes within the person; 
in all cases I have seen the expression of countenance is 
marked and continues all the time ; melancholia unfits a man 
from attending to his ordinary business. 

Mr. Tremain here repeated a long hypothetical question 
put by Mr. Brady to the medical witnesses for the defence, 
and asked the witness if these symptoms are consistent 
with themselves. 

A. I should not expect to find all those results from any 
injury to the body ; should not expect to see a disposition to 
whittle things; it would require something more ; I should 
not expect to see continuous activity. 

Cross-examined by Mr. Brady — My observation of insanity 
has been little ; a few cases under my observation, and a few 
in my own practice; have probably seen twenty or twenty-five 
cases ; my own cases numbered four ; my own cases were all 
melancholia ; all males in adult life, between twenty-five and 
thirty-five years ; the causes that produced the cases were 
unknown to me ; found them in the Soldiers' Home; ^nd when 
called to them and saw them they had received no physical 
injuries ; two of them had indigestion ; don't know whether 
that tended to produce melancholia : constipation for six 
months would have a depressing effect, with no tendency to 
melancholia ; if piles, protrusion of the bowels and suppres- 
sion of the urine with acute pain, continued several months, 
were added, I don't think they would produce melancholia, 

Mr. Brady then describcvl injuries to the sternum ; gangli- 
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onic Kystem and two of the vertebral, and asked if these were 
added, what would be the effect? 

Witness answered they would not produce melancholia. 

No injury of the viscera alone would tend to melancholia. 
I have seen c€Lses having all the symptoms described and not 
having melancholia ; you may have symptoms of a tendency, 
but you can't have the symptoms of a disease without get- 
ting it. 

I don't know the cause or causes of melancholia ; I can't 
describe any injuries of the nervous system that would have a 
tenc^ncy to melancholia ; the standard writers do not thus 
profess ignorance of the causes of melancholia; a diseased 
state of the abdominal viscera affects the brain ; never saw 
the brain of an insane man examined ; in my four patients, 
the first that I saw was an indisposition to take any part in 
the conversation with the men around them ; they were loW 
spirited ; complained of ill-health ; thought they were very 
sick and would never get well ; would fail to come to dinner 
or to respond to the wants of nature ; they seemed to be able 
to answer a question, but they did not lead in conversation ; 
one of them thought the men were against him and that 
there was something peculiar about him that made the men 
avoid him ; I can't recall the particulars of each case ; they 
were taken away by their friends ; I know nothing of their 
previous history ; one of them was sallow and they had a 
depressed look. If Gen. Cole had all these things, 1 don't 
know but he would have melancholia. 

Mr. Brady here repeated the symptoms attributed to Gen. 
Cole, and asked if they did not constitute a case of melan- 
cholia. 

A. Not without continuity and persistency — long enough 
to satisfy me it was not the result of a transient cause. In 
one of my cases I decided it was melancholia in ten or twelve 
days ; it generally comes on gradually, it may come on sud- 
denly ; mania may come on or not suddenly ; marked change 
of character is one of the most important symptoms of insan- 
ity; hereditary tendency would increase the probability of in- 
sanity. 

Mr. Brady here described alleged symptoms in caae of pris- 
oner after both accidents, and asked if these did not include 
all the symptoms in witness' four cases. 
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Answer — I think not ; to me the want is nnfitnees for the 
ordinary duties of life ; this unfitness must exist in persistent 
melancholy ; in transient melancholia, which follows excesses, 
it is not indispensable ; a monomaniac might attend to his 
( rdinary business, but a melancholiac could not. 

Dr, James E. Pomfret^ testimony continued — Cross-exami- 
nation by Mr. Brady : I graduated in 1858 ; was a student 
for ten years before that ; I preached during some of the 
time, but was not ordained as a minister ; I preached in the 
Universalist Church. 

Direct resumed by Mr. Tremain — ^The pulse is frequently 
, increased by the excitement of a medical examination ; the 
proportion of cases of insanity arising from physical caujses is 
small ; it is said to be from nineteen to twenty-one per cent 
of all cases ; a majority of cases cannot be attributed to any 
known cause. 

The question is put to the witness involving the supposed 
physical and mental condition of the prisoner. 

The witness answers that he does not regard the existence 
of all those features as a probable cause of insanity. 

If there was an entire change in character and disposition, 
and in all his conduct (and as stated by the witness), there 
might be ground for a belief of insanity ; I don't mean to say 
that in my belief a person might become suddenly insane 
without any previous evidence of it, and become suddenly 
sane. I believe that in the case of a person subject to melan- 
cholia and confined in jail the disease would be aggravated 
I think it sensible for a person having the piles or prolapsus 
of the anus to amuse himself with whittling, Ac, while lying 
in bed. Hypochondriasis is defined to be one of the divisions 
of melancholia ; . I do not consider " hypo " as a species of 
insanity. 

Cross-examined by Mr. Brady — I am 42 years of age : 1 
cannot say from my own observation whether chronic mel- 
ancholia is intermittent ; I have not read books since yester- 
^day ; I met the counsel Icwt evening. 

Jacob S. Mosher, examined by Mr. Tremain — I reside in 

.Albany ; have been a practicing physician since 1868 ; ani 

Professor in Albany Medical College, of Chemistry and Medi- 

I cal Jurisprudence ; I yesterday heard the question put to Dr. 

»Pomfret, (question again read to witness ; being the state- 
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ment of the alleged condition and change in disposition, &c. 
of the prisouer before, during, and since the war, of the com- 
munication made to him about his i^dfe's conduct and * her 
relations with Hiscock, the prisoner's conduct thereafter, and 
the perpetration of the homicide,, his declaration and conduct 
then) ; I do not, in that statement, discover any evidence of 
insanity ; (the counsel here read the question heretofore put 
to witnesses, reciting the complaints and physical condition 
of the prisoner during the war and since then up to the pres- 
ent time, and the examination made of him in the jail, and 
asked the witness if all those physical injuries indicate insan- 
ity to be the result) The witness answered that constipa- 
tion and protrusion of the bowels could* not result from the 
paralysis ; I do not think that breaking of the sternum would 
produce these results to the bladder and anus ; I should look 
for an injury to the abdomen ; I do not think it possible for 
heinorrhage to produce enlarged condition of the veins of the 
intestines ; the detention of the urine would result from a 
paralysis of the bladder ; most soldiers had diarrhoea or con- 
stipation as the result of their method of life, 

I do not think the breaking of the breast bone would pro- 
duce insanity or do injury to the ganglionic system. That 
system is well protected ; it lies in the back part of the body 
with numerous viscera in front of it ; if the disturbance of 
that system was so great as to affect the bladder and lower 
intestines to the extent of paralysis, I should think it would 
attect the lower limbs ; that system is intimately connected 
with the spine ; I do not think there is any such disturbance 
ia this case of that system as to affect the brain. In the case 
put by the two questions, I do not think they prove insanity; 
it would be stronger evidence of insanity if it did not have 
the elements of the physical causes that it contains. I should 
think a confinement in jail in such a case would aggravate 
melancholia, if the person was afflicted with it, and that, too, 
if the person was charged with murder. 

I think melancholia makes a man retiring and not aggres- 
sive. If the causes continue to exist I should expect that 
melancholia would result in demeiitia or some other form of 
insanity; I do not know what can be meant by a ** tendency to 
denysntia ;" a man is either demented or 'not ; if the injuries 
were the cause of melancholia I should not expect to see him 
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recover so long as the injuries remained ; I was in the army 
temporarily in 1864 ; I frequently saw soldiers whittling out 
trinkets or making them of clay ; nothing irrational in it ; 
melancholia produces disinclination and inaptitude to busi- 
ness ; in this case, as stated with reference to prisoner's con- 
duct in business, it is strong proof that he did not have mel- 
ancholia. 

Cross-examined by Mr. Bi-ady — I studied my profession 
from 1850 before I got my diploma in 1853 ; I have not 
given my especial attention to the subject of insanity ; I have 
read books on the subject, have seen such case8 as came up 
in my practice, and have visited some asylums ; I never saw 
a case of melancholia ; my knowledge of it is derived from 
books ; I have never seen books that did not disagree in many 
points ; melancholia may result from a constitutional ten- 
dency, and also from moral ai\d physical causes ; among the 
moral causes might be embarrassments in business or difficul- 
ties in domestic life ; I think that in cases of . hereditary in- 
sanity in a family in nine out of ten cases the general belief 
would be that the person had insanity, whether he had or no; 
it is the rule that the descendants are afflicted with insanity ; 
as to the physical causes, melancholia may be produced by 
blows on the head, and aflFectiops of the liver ; there are not 
many diseases of the viscera that will produce it ; I believe 
a man may recover from insanity in twelve hours, but not 
from melancholia ; I do not think that delusion is necessary 
to the existence of melancholia ; I think there is an incapacity 
to do business in melancholia ; it may produce a homicidal 
tendency ; not ordinarily ; generally it tends to self-destruo- 
tion ; I never heard of transient melancholia ; the disease of 
uremia may produce insanity ; Pdo not think that aAy gen- 
eral rule can be laid down as to the benefit of confinement in 
cases of insanity, each case must depend on itself ; melan- 
cholia may result from suppression of hemorrhage ; to find 
melancholia I should look for melancholy, low-spiritnees, sus- 
picions without basis and with no condition of his physical 
condition to account for it. The appearance of his fiace 
would be a material element. Then, with an inaptnesa for 
business I should say he had melancholia. 

Direct resumed by Mr. Tremain — ^I think a person afflicted 
with melancholia would not have a desire for sexual inter- 



GEOBGE W. COLE. 811 

course. I should expect the appearance of the face to be 
fixed. Melancholia is of slow development. The homicide 
tendency would remain till it was satisfied. The disposition 
would be to kill without any motive for it It would not 
long continue when the person had any ground of suspicion 
to action. The symptoms of sadness and dejection would 
continue in melancholia. The expression will be so marked 
that any physician can see it. 

John Swinburne^ examined by Mr. Tremain — I am a physi- 
cian ; forty-seven years old ; been a physician since 1846 ; am 
now Health Officer of the Port of New York ; was Professor 
of Anatomy in Albany Medical College ; have had considera- 
ble surgical practice and experience; had some experience in 
the army ; was with it during the whole Peninsular campaign 
in 1862 ; have had ordinary amount of cases of insanity ; I heard 
the two questions ; my experience is, that I have never seen 
any injury outside of the head produce insanity; the causes 
stated in those questions would not, in my opinion, produce in- 
sanity ; the prolapsus of the anus and the affection of the blad- 
der would not produce insanity; among the soldiers in the ser- 
vice either constipation or diarrhoea would be common ; I do 
not see in the case stated any injury to the ganglionic system, 
and if none I do not see how it would produce insanity ; that 
system is deep-seated and well protected, lying near the 
spine, and the injury to the breast bone would not affect it ; I 
do not think an injury to that system would affect the lower 
limbs ; I should not think the prolapsus of the bowels and 
condition of the bladder any indication of insanity ; in the 
case put by Mr. Brady, the evidence of physical injuries 
would not strengthen the proof of insanity ; the confinement 
in jail of a person subject to melancholia &om physical causes 
would aggravate the difficulty. 

Cross-examined by Mr. Brady — I have seen perhaps ten 
cases of melancholia ; there are two causes of it, physical and 
moral ; among the physical are old age, change of life in 
females, and injuries to the head ; moral causes are family 
troubles, jealousy, and disappointed affections ; I have never 
known or read of a case of melancholia resulting from physi- 
cal injuries ; persistent change of character is an important 
element to determine melancholia ; in insane asylums all the 
inmates but such as are furious are permitted to have society, 
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recreatioD, (Sbc, and not kept closely confined ; it has been 
found that lunatics heretofore kept confined in houses and alms- 
houses remained insane, and therefore asylums were provided; 
I think no injury to the spinal chord could affect the brain. 
Thomas Hun, examined by Mr. Tremain — ^I am a physician, 
and have practiced for thirty-eight years ; am 59 years old ; 
have been a Professor in a Medical College for 17 or 18 
years ; have been physician for 10 or 12 years of City Hospi- 
tal ; I heard the questions put by Mr. Brady ; the physical 
injuries of themselves would certainly not prove any such 
thing as insanity ; I do not discover any affection of the 
ganglionic system ; do not consider that the affection of the 
bladder and anus show any injury to the ganglionic system, 
or produce insanity ; the effect of such iiguries resulting from 
falling from a horse might affect the system, so far aa a shock 
is concerned, and that might result in death ; the absence of 
the physical injuries would more readily explain the result of 
insanity if it existed ; confinement in jail on a charge pf mur- 
der for the term of ten months of a person afflicted with melan- 
cholia would result in his injury ; I heard the long question 
put by Mr. Tremain ; I do not discover in the hypothesis con- 
tained in that question any evidence of insanity. 

Cross-examined by Mr. Tremain — I have seen cases of mel- 
ancholia, perhaps ten or fifteen ; - some were sent to asylums ; 
the symptoms of melancholia are change of character, aver- 
sion to society, sadness of face, neglect of business, and sleep- 
lessness. 

Any depressing thing, physical or moral, will tend to pro- 
duce insanity ; either hereditary or constitutional tendency is 
almost always necessary to produce insanity ; personal or fam- 
ily afflictions tend to produce insanity ; an imperfect elimina- 
tion of the urine sometimes produces stupor and sometimes 
delirium ; melancholia is not an unusual type of insanity ; 
acute mania may come on suddenly ; the idea of confinement 
in a prison would not be beneficial. 

Direct resumed by Mr. Tremain — Melancholia is compara- 
tively a disease of slow development ; in asylums there is 
more hope of cure if the patient is received at an early stage 
of the disease ; as a general rule the patient is sleepless ; a 
man attending to his business with activity is opposite to the 
idea of his laboring under melancholia. 
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CLOSE OF B^UTTINQ EVIDENGB. 

Mr. Tremain announced that the rebutting evidence on the 
part of the People was now closed. 

TESTOCONY BT THE DEFENCE. 

Marcus Manleyy recalled and examined by Mr. Mitchell — I 
have seen prisoner's treatment of prisoners in the war ; treat* 
ment was kind ; I doubt if he was of a boastful character. 

Dr. PcdmeVy recalled — Cole's treatment of prisoners was 
kind. I would not say the prisoner was a boastful man. He 
was energetic in his manner. 

CLOSE OF TSE TESTDCONT ON BOTH SIDES. 

Mr. Mitchell announced that the testimony on the part of 
the defence was closed. 

It was then determined that two counsel on either side 
should be permitted to sum up the case. 



ARGUMENT OF JUDGE PARKER. 

Mr. Parker opened the case for the defence. He referred 
to the deep responsibility he felt in the case, where the life 
of the prisoner was at stake. If he should fail in a proper 
discharge of his duties he should never forgive himself. The 
prisoner was a stranger in the city, a stranger to all of you. 
The press had done him injustice — some of them — by pre- 
judging the case. Time had done much to correct these 
things, and these eflForts to corrupt public opinion have sig- 
nally fallen. The whole case is a remarkable one. The pro- 
ceedings before the Grand Jury were extraordinary, but a 
more extraordinary feature is that the District-Attorney is 
assisted by two private, eminent counsel. This is unusual. 
In difficult cases it is usual to procure the services of the At- 
torney-General, but when private counsel are employed the 
object is to prosecute the indictment in a vindictive spirit. 
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The brother of the deceased is here, and our witnesses are 
invited to visit his room. There were no such circumstances 
in the case of Sickles, who was prosecuted for killing Key, 
and it is to be regretted that a similar course is not pursued 
here. The bitterness of counsel shows the spirit of this pros- 
ecution. Notwithstanding all these disadvantages, we look 
to you for protection. 

The prisoner, though a stranger to you at first, will never be a 
stranger again. A young and active man, having a wife and 
children whom, he loved, gave these up, and hazarded his life 
and all that was dear to him in entering the army. He entered 
it as a captain and left it as a Major-General — ^promoted through 
all the intermediate grades for his gallantry and services ; no 
man of fairer reputation and braver impulses ever lived. He 
who has risked his own life in many a battle to save his country, 
is now to be tried by that country for his life. He is charged 
with murder. I agree with the learned counsel on the other 
side that this is either willful murder or no offence at all. It 
is either murder or an excusabre homicide, committed under 
such a state of mental unsoundness that he was not responsible 
for the act. 

The District-Attorney, in his opening, told you that the 
prisoner came behind the deceased in a cowardly manner and 
discharged the pistol against his ear. The testimony of Mr. 
Whittaker shows that the deceased was shot in front Was 
that the proof given in the Grand Jury room ? I don't know, 
for it was ex parte testimony. No one was there to call out 
all the facts. It shows you how utterly unreliable this exar 
mination was. The examination of Cuyler and his wife was 
referred to, with no one to cross-examine them, and when call- 
ed here to testify as called out by both sides, it shows that 
the Grand Jury is not to be relied on for the true facts. If 
they would mislead the District- Attorney, they would mislead 
you or me. 

The prisoner did not seek to escape. Only the criminal 
does that. What did he say? Two witnesses — Mr. Whit- 
taker and Judge Allen both testify. The testimony of these 
witnesses was here referred to. When the officers came in, he 
burst into tears, and as far as he is traced, that was his condi- 
tion. This is all the proof in regard to the homicide. 

The military services of the prisoner were then referred to. 
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He went to the war a genial and happy man. He loved his 
family and they loved him. Upon the field he was the brav- 
e«t of the brave. I would ask no higher tribute to his char- 
acter than the testimony of the gallant soldiers who have 
come here from all parts of the country — the 'privates, lieuten- 
ants, captains and majors, up to the highest rank, like Maj. 
Gen. Weitzel. It is a high tribute to his character. They 
come here voluntarily from Massachusetts, Rhode Island, 
Ohio, and other distant States. They knew him to be a 
brave and honest man. Counsel then referred to the pri- 
soner's wound in 1862 ; he was taken to hospital and there he 
remained. But long before he ought he came out and went 
into active service. When it became necessary to resume his 
duty he was the first in the field. He raised a regiment of 
colored cavalry. Counsel objected to our showing how much 
he might have made by transferring it to another State. 
But he refuced. When other colonels said it would take 
three months to get ready for active, he replied twenty min- 
uter This shows the character of the man. (The testimony 
of Mr. Fox in regard to his second injury was here read to the 
jury.) The prisoner would leave his sick bed, in spite of con- 
stant pain and delirium at times, yet he was always at- the 
post of duty, when it was possible for him to drag himself in- 
to the saddle. Counsel then referrecl to the perilous Tarbo- 
rough raid, and the prominent part taken by the prisoner in 
this important and successful raid. The prisoner was fifty- 
four hours in the saddle. It was so exhausting that men and 
horses fell by the wayside, and many a gallant soldier per- 
ished. Yet the prisoner in his crippled condition remained 
in the saddle till he sunk by the wayside. He continued ac- 
tively in service until the fall of '63, when his surgeon in- 
sisted on his leaving. But he was soon Lack again. All the 
evidences of injuries were still upon him, and there they still 
are, according to the testimony of Dr. Hamilton, who says the 
only wonder is that he ever lived to this time. Dr. Hamilton's 
examination, at the jail, of the prisoner's injuries, the fracture 
of the breast bone, the protrusion of the bowels, the palsied 
bladder, the constipation, &c., were referred to as corroborat- 
ing the testimony as to his original injuries. We have abun- 
dant proof that the prisoner's whole character was changed. 
Some 30 witnesses tell you of thc».se changes. It is no pre- 
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tence got up for this trial It was known and talked of at 
the time in the army. Dr. Manley'a testimony shows the 
prisoner's condition from 1862 till he was discharge from the 
army. He tells you the hemorrhages and moroseness in- 
creased. His sle^p was poor, and yet he was perfectly tem- 
perate. He drank no liquor and used no tobacca Dr. Man- 
ley says the prisoner was unusually jealous — thought he was 
not appreciated. This shows the delusion. Gen. Weitssel 
says he was regarded as one of the first Colonels in the ser- 
vice. Dr. Manley says his mind was xmsouud then, he talk- 
ed childish. The doctor says the protrusion of the bowels 
was greater than he had ever seen, read or heard of. He says 
his character was entirely changed from a genial man to a 
gloomy and morose one, and all the physicians tell you this 
Was a characteristic of insanity. We have called ten physi- 
cians, four of whom had personal charge of the prisoner, and 
all these four, those who knew his condition best, prove that 
the prisoner had the particular form of insanity known as 
melancholia. Not one of the physicians called on the other 
side had ever seen the prisoner. But Drs. Fowler, Smith, 
Rice and Palmer knew him when a genial man, and knew him 
as a broken down and changed man. 

The counsel then referred to the testimony of the various 
witnesses for the defence, showing the prisoner's condition^ his 
abstracted manner, not speaking to his friends, his complaints 
of his head, his wild eyes, his agony of mind, and all this be- 
fore the disclosure of his domestic ruin. The witnesses on 
the other side have utterly failed to show a diflferent state of 
things. They were intimate political and personal friends of 
the deceased. They did not notice the change in the pri- 
soner, but they had not opportunities to judge. Our witnes- 
ses did notice it. The directors of the Windmill Company 
did not notice it; but it turned out that this Company owed 
the prisoner $2,900 for borrowed money, and he had to take 
a note for eight months in part payment. They had refrised 
to pay him for his services while in the employ of that com- 
pany because he took such extraordinary risks. Mr. Gilbert's 
testimony was referred to He wais a lawyer, and when ask- 
ed if- he had been sued for seduction, replied " no sir; ' but 
when asked if he had been sued for crim, con-^ the very 
offence of which deceased was guilty, was obliged to answer 
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that he had. These are pretty witneeses to sustain this tot- 
tering prosecution. One of their witnesses said, at the recep- 
tion of the 12th Regiment, prisoner had given a toast and 
made a speech. Gen. Bamum testified that he did neither. 

Counsel then described the condition of the prisoner just 
before the homicide. All these calamities existed previous 
to the discovery of his wife's guilt. He had noticed the 
change in his wife, and that was all. When asked on Tues- 
day preceding the homicide, by Hiscock, when he was going 
to New York, he first suspected something wrong. He 
looked Hiscock in the eye, his countenance fell, and it was 
evident there was something wrong; he turned upon his heel 
and walked away. He asked Mrs. Cuyler about it, and she, 
not wishing to have a scene, smoothed it over as nicely as she 
could, saying it was only a tlirtation. This was Tuesday. 
He went to New York, and while there something awakened 
further suspicion and therefore he started for Syracuse. Th^ 
state of his mind in New York at that time is described by 
three witnesses. There was a glare in his eye ; he looked at 
his acquaintances and did not speak to them ; the waiters at 
Sweeney's Hotel gazed at him and made fun of him ; his , 
mind was abstracted ; he appeared unoccupied ; the change 
was so marked that the witnesses said they would never for- 
get it. 

Something aroused his suspicions and he started for Syra- 
oufie ; Lieut. Hutchinson met him on the Hudson River train ; 
he was writing ; his look was wild ; his hand was up to his 
head ; Lieut. Hutchinson could not engage him in conversa- 
tion ; he would rise and stand with his hand to his head for 
fifteen minutes ; he went to the platform and there he stood ; 
Hutchinson followed him, suspecting he intended suicide ; at 
last he came in, and the second time he went out and stood 
for half an hour ; the attention of the passengers was directed 
to it. We next find him at Syracuse. He goes to his wife 
and tells her his suspicions. She tells him all — no, not all. 
She writes the first paper ; she had been ruined by Hiscock. 
The next confession was more full ; and there he stands a 
ruined man. What was the effect of piling this mountain of 
misery upon the prisoner, with his already shattered mind ? 
It is insanity itself And there, all of Sunday, Monday and 
Tuesday, till eleven o'clock, he stands an utterly ruined man, 
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with every hope blasted. Mr. Green described his condition. 
The prisoner's look was such as he bad never seen before. 

Other witnesses describe his horrid appearance at the table 
of the Jervis House on Monday ; his daughter for one moment 
only recalled him to consciousness ; he put up his band to his 
head with a forced smile and then left the table. He reproved 
Mr. and Mrs. Cuyler for not informing him of what was going 
on. But not one word of unkindness was ever spoken of his 
wife. Deeply as he felt his shame, all hopes destroyed, the 
love he bore for her, and the fact that she was the mother of 
his children, to this hour he has never uttered a word against 
her. 

The counsel then read Mrs. Cole's first confession. He said 
that his wife was none the less polluted on account of the 
reservation she made in that letter. On Monday she goes 
further. Counsel then referred to exhibit B. — her second con- 
fession. This comes before the Court after it had been ex-^ 
eluded under objection by the defence. This is a conclusive 
acknowledgment. 

Counsel then read the second confession, and asked what 
would be the effect of such a disclosure even upon a sound 
man. But what could be expected of a man whose mind was 
shattered and broken down by melancholia ? Counsel then 
referred to the testimony of Mr. and Mrs. Cuyler. Was there 
ever a more frank and intelligent witness than she ? No wit- 
ness could be found whose testimony shows more truth than 
Mr. Cuyler's. Counsel then defended them against the 
attacks made so unwarrantably upon them in connection with 
their testimony before the Grand Jury. The proof is that 
the prisoner took no food during those three days, nor did he 
sleep for three nights. And then here are two children. 
What is to become of them? The General concluded to 
take his wife and children to Brooklyn. He never intended 
to shoot Hiscock. He telegraphed to Mr. Barto to come at 
once. An answer came from Mrs. Barto, replying that he was 
in New York or Albany. It was Barto he sought, not the 
deceased. She had ruined and disgraced him, and he would 
take her to Brooklyn. They were going for a permanent 
stay, as is proved by what Mrs. Cuyler put in Sirs. Cole's 
trunk. Cuyler goes with them. The prosecution themselves 
have proved prisoner was going to New York. The arrange- 
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ments to go there were all made. But then he had the shame 
that bore him down, and he fancied every man he met knew 
of his disgrace, and he told Cuyler to get out at Albany at 
the nearest hotel. 

They came on the same seat, she closely veiled, and he sad 
and dejected and strange in his manner. Cuyler takes her 
Into the hotel. The prisoner comes in by another door. 
Their names are registered first ; the prisoner s afterwards. 
Cole wants to see Barto. Cuyler goes to the Capitol Barto 
is not there ; he finds him at the house. It is too late to take 
the boat, and they will take the late train. The prisoner, 
with characteristic kindness, sends Cuyler to stay with his 
wife, and he finds hec reading the Bible for consolation. The 
prisoner goes out to get the air ; he strolls into Stanwix Hall 
with no idea of taking Hiscock's life ; but suddenly he comes 
upon him, and unable to control himself he shoots him down. 

Who will dare to condemn the act ? I wouldn't take the 
judgment of a corrupt court of two hundred years ago. I 
have met with no pure man who would condemn it. The 
prisoner is in no way acoountable. He was clearly insana 
An insane man can commit no crime, and is incapable in law 
of committing a ciime. 

The counsel here quoted the case of the People against 
McCann, and read from the opinion of Judge Brown. The 
prosecution must establish sanity, and if there be a doubt as 
to the fact of killing or of sanity, the prisoner must have the 
benefit of the doubt. Counsel supposed the insanity of the 
prisoner had been so clearly proven that an intimation would 
be given by the other side that the trial should stop. The 
evidence of Dr. Hammond was referred to. Unlike the other 
physicians, he made insanity a specialty. He hears the facts 
of this case and says it is insanity. Before Dr. Hamilton 
had examined the prisoner at the jail. Dr. Hammond described 
his condition. He had told of the paralysis of the bladder, 
and afterwards Dr. Hamilton makes the examination and 
finds his situation to be as Dr. Hammond described. Dr. 
Hamilton swears that the homicide was an insane act. Dr. 
Rice, a physician of much experience in insane cases, tells 
you this was melancholia, and the act was an insane act 
Dr. Hamilton, one of the ablest of living physicians, tells you 
the insanity was euch as to make him irresponsible. Dr. 



820 BEMABKABUS TBIALS. 

Sherfy does not hesitate to say this was a case of insanity; 
Dr. Bolton says he has no doubt that it was melancholia, and 
BO does Dr. Palmer. Eight competent physicians, who had 
made insanity a study, swear it was insanity. 

The other side has introduced but four physicians of 
this city, not one of whom had special knowledge on this sub- 
ject Dr. Pomfret had had but four cases of melancholia, and 
these at the Soldiers' Home. Dr. Mosher, an able man, 
whose knowledge of insanity was obtained from books alone, 
contradicted Dr. Pomfret as to the symptoms of his four 
patients constituting cases of insanity. Dr. Mosher never 
saw a case of melancholia. Dr. Swinburne, an able surgeon, 
had not made insanity a specialty. Dr.. Hun had more expe- 
rience than all the others ; but his testimony confirms our 
views of this case. 

The counsel for the prosecution, in their questions, have all 
left out of view the alarming fact that an aunt and two sis- 
ters of the prisoner had been insane, and the mother was in 
such a state of nervous excitability that she was as far gone 
as she could be without being insane ; and none of these phy- 
' sicians would have been questioned on this point if the 
defence had not called it out They had testified as to the 
effect of the announcement of his wrong to his family, and 
that if he should suddenly meet the author of his wrongs, it 
would aggravate the tendency to insanity. 

Mr. Parker said that he insisted that the witnesses for the 
defence asserted positively their opinion of the prisoner s in- 
sanity. The witnesses for the people did not give such a 
decided opinion. Our witnesses spoke of the appearance of 
the face of the prisoner as being the strongest evidence upon 
this point, and four or five of our witnesses had seen them- 
selves that appearance. The counsel for the people have 
omitted to direct the attention of their witnesses to several 
important features that we claim are important elements in 
determining the question of insanity, such as sleepleffi- 
ness, want of food, the meeting of Hiscock, and above all 
hereditary insanity in the family* 

The question for the jury is to determine the prisoner's in- 
sanity at the time of the homicide. It is not necessary to 
prove that the prisoner had long been affected by it If the 
derangement of his faculties did not occur till that moment 
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when he met Hiecock, and if at that moment he did not have 
control of hia will, then he is not responsible for what he did. 

The counsel here cited authorities to sustain this point. 
He quoted Bishop and Archbold. 

It is said that the purchase of the pistol is evidence of pre- 
meditation. But it is immaterial whether it was bought for 
self-defence or self-destruction, or to take the life of Hiscock. 
Any of these suppositions is not inconsistent with the beliel 
of insanity. The medical witnesses say that insanity is not 
at all inconsistent with design. A reference to Bisliop on 
Criminal Law shows that a man may be insane and yet exe- 
cute his purposes with great sagacity. But the circumstances 
under which he bought the pistol must be considered. He 
bought it openly in the day time, in a public store. He had 
reason to fear danger to his own life. In all such cases there 
is great danger that the adulterer or adulteress may take the 
life of the injured husband. This illicit intercourse had been 
long continued; it had continued since 1864, and the reason- 
able supposition is that the purchase of the pistol was to pro- 
tect his own person against apprehended violence. 

But as to the medical testimony, it should not be forgotten 
that we have produced two witnesses to one upon the other 
side, and besides our witnesses have had greater opportunities 
of seeing the prisoner and learning the case than the others. 
But put it upon the ground of the- relative number of wit- 
nesses, and how can you fail to entertain a doubt, at leastf 
upon the question of sanity. And by the principles of our law, 
all doubts must enure to the benefit of the accused. In all 
cases thus far tried in our country, the jury has in every 
instance acquitted the prisoner, and this jury cannot be 
the first to reverse the practice. Men charged with this kind 
of offence are not low, base men, like thieves and murderers, 
but men of high tone and character— men that do not break 
down, but uphold the laws of society. 

But it is said that there is a popular prejudice against the 
plea of insanity, that it is interposed where it ought not to be, 
and that it ought to be received with disfavor. But upon that 
point I desire to call your attention to the opinion of some 
eminent writers. The counsel read from authorities, and to 
prove that experience has shown that results have very gen- 
erally shown the correctness of medical opinions as to insanity 
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where those opinions have been sustained by verdicts; while 
convictions in defiance of such opinions have frequently been 
shown to have been wrong and the parties shown to have been 
insane. In the case of Maiy Harris, at Washington, she was 
acquitted upon very slight evidence of insanity, and it has 
since turned out that she has become an inmate of a Lunatic 
Asylum. In the case of the negro Freeman, so nobly defended 
by Governor Seward, he was convicted, and yet subsequent 
events showed him to be insane. 

In this case, the prisoner at once, upon learning of his wife's 
guilt, sent for his relative, Mr. Barto. His wife's disgrace had 
just been developed to him. He sent for Barto, her nearest 
relative, that some arrangement might be made. Like a gen- 
erous man, he wanted to treat his wife kindly. He sought 
Barto that there might be an honorable and quiet separation. 
Witnesses have been inquired of as to the eflFect of confine- 
ment in jail. Our witnesses say that it would be beneficial. 
Lunatics are sent to asylums that their tendencies may be 
restrained. The prosecution have not attempted to prove his 
condition in jail. 

I said that it was hardly possible that Mrs. Cole had con- 
fessed the whole matter. No woman would under the circum- 
stances. She in the first paper confessed a part and more in 
the subsequent one. In the latter one she acknowledges of her 
own free will, and in it prays forgiveness. She admits the 
coldness with which she treated her husband and admits its 
injustice. 

It was decided in England years ago, and when adultery 
was not considered so heinous an offence as now, that if a hus- 
band slew the adulterer when caught in the act, it was but a 
slight offence, and now it is held to be justifiable homicide. 
The law now allows a man to defend his life, his house, his 
property and his family, even by taking life. It is upon the 
principle of self-defence. Does it make any material differ- 
ence whether the adulterer be caught in the act or not? 
What difference does it make in principle ? Does it not come 
with just as overpowering effect in the one case as the other? 
Does it not produce the same effect upon the mind and pas- 
sions? Where was the difference in effect upon the prisoner's 
mind, whether he caught Hiscock in the act, or whether it was 
revealed to him as it was by his wife ? Does it not in either 
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case bring the same agony to his mind ? In cafiea of death 
of relatives, we are bowed down by grief; but how much 
greater must be the grief and agony to a man who has lost 
his wife by her dishonor I I am ashamed to know that adultery 
is not punished by our law. The law of God does punish it, 
and the same as that of murder. By the Jewish law the adul- 
terer was punished by being stoned to death, each throwing a 
stone. 

It is said that our Saviour intended to pardon the offence of 
adultery, by telling the woman to " go and sin no more." But 
our Saviour was not acting as a legislator. If the offence is 
not punished with death in this country, it is because it is 
supposed that the husband shall be the protector of his own 
family, and shall vindicate his own honor. 

Let us look at a few cases. In Philadelphia a few days ago, 
John W. Smith shot Carter, because the latter had persuaded 
Smith to marry a victim of his seduction. It was done with 
premeditation. Some slight evidence was produced and 
Smith was acquitted, and with the concurrence of the 
Judge. 

Daniel E. Sickles killed Barton Key by shooting him. He 
shot him for having seduced his wife. The proof of insanity 
was only such as to the slightest extent, and Sickles was 
acquitted. 

In 1856 Jarzo was tried for shooting Nally. Nally had 
seduced his sister. He was acquitted. 

Another case was that of Mercer, who shot Huberton for 
seducing his sister, and he was acquitted. 

In Indiana, Daniel W. Cole was acquitted for shooting the 
seducer of his wife. 

In less than a year, at Washington, Johnson was acquitted 
for killing the seducer of his wife. 

Another like case was that of Morrison, at Washington, for 
a like cause. 

In San Francisco, Newbem shot McArdle for dalliance 
with his wife, and was acquitted. 

There have been several cases of brothers shooting the 
seducers of their sisters, but how much more stringent is the 
case of a husband shooting the seducer of his wife I 

Every one of this jury is a man of family. Upon your 
return home if you shall find the destroyer there, would you 
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not avenge the wrong ? If you did not would you not fafl in 
the discharge of your duty ? 

I am happy to find that the laws adapt themselves to our 
condition. The law is made as we go on in the progress of 
civilization. When a party takes a course contrary to this 
rule, it will find a severe load upon its conscience. I read to 
you an authority sustaining this public sentiment and this 
method of action under it. That authority assorts that the 
moral sentiment of society sustains this practice, and approves 
of the husbands punishing the offence of adultery. 

I trust this jury is not to be the first to change the prac- 
tice in this class of cases. I know the influence of the 
deceased and his friends and the public press. But the clouds 
that have gathered about this case are disappearing. Who 
has been in jail so long as the prisoner has been in a case like 
this ? The lost liberty of the prisoner cannot be restored to 
him. I plead for a man who has spent the best years of his 
life in the service of his country; I ask not for sympathy, but 
for justice. He has defended you and me while he was in the 
service of his country, and I ask now for justice to him. 1 
plead for his life and ask for justice. I plead for his two 
daughters who now have no mother. Their only protector 
now is their father. I plead too for that poor misguided 
woman who has fallen so low. She feels her own degradation. 
She knows she has contributed to the death of one man. She 
does not want another taken on her account. I plead too for 
the brothers of the prisoner who have shown so much honorable 
love towards the unfortunate prisoner. I plead too for the 
family, which is the substratum of society. Let that family be 
protected in every form it is brought before us. All the moral 
world feels a deep interest in the protection of the sanctity 
of the family circle. 

I know you will do your duty. I know what public senti- 
ment is. It has manifested itself in this very court room, 
whenever opportunity has furnished. I leave the prisoner in 
•your hands and know you will do what your consciences 
approve. 
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XR. SEDGWIGK*S ARGUMENT FOR THE PROSECUTION. 

Mr. Sedgwick opened the argument upon the part of the 
prosecution. He began by saying that he knew that he need 
not seek to impress the jury with a conviction of the import- 
ance of the casa He felt sure that they were fully conscious 
of it and would act accordingly. 

In June last a Converition met in this city to revise the 
Constitution of this State. The deceased was sent here by a 
large vote of his constituents as a member of that Convention. 
During the evening of that day his life was taken. The deed 
was a puljic one, and done openly. Immediately upon its 
commission, the perpetrator sought to justify his act On the 
very next morning the newspapers contained careful and 
studied defence of the act It was not then asserted that the 
act was one of insanity. No pretence of that kind was then 
set up. The defence then was one of simple justification. The 
prisoner is now on trial for that deed. 

The press in this city and elsewhere denounced this act It 
did so because it justly denounced the idea of every man 
taking the law in his hand, and avenging his own wrong. 
That press only reflected a just public sentiment. I see no 
reason therefore for the denunciation by the opposing counsel 
of the course of the press. 

The counsel has alluded to the presence at this trial of the 
brother of the deceased. Is it strange that he should be here? 
Less strange will it appear when that brother is here by the 
subpoena served upon him by the defence, and a subpoena that 
directed him to bring with him all possible correspondence or 
other articles that it might be supposed he had obtained from 
the effects of the deceased. That brother too has been most 
unworthily charged with attempting to tamper with the pri- 
soner's witnesses. 

I call your attention now to the facts of the case. As pre- 
sented on the part of the People it is one of clear premeditated 
murder. The provocation for it is proven to have occurred on 
the Sunday before its commission. He is proven to have pur- 
chased two pistols at two different times. He expressed anx- 
iety in regard to the efficiency of the weapons. He was then 
of sound mind and of cool deliberation. He spoke rationally 
about his family and other matters. This is no evidence of a 
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purpose to commit self-destruction. I believe that this fant 
shows the purpose of committing the murder under the cir- 
cumstances that should give cdat to it. He did not expect to 
find enemies in the cars. 

Look at the circumstances upon his arrival at Albany. He 
did not go to search for Barto. He sent his wife with Cuyler 
to the Delavan House. He went directly to StaAwix Ball, 
where Hiscock was. The latter stood in the public clerk room, 
talking with friends and smoking a cigar. The prisoner 
approached him with deliberate steps, raised the pistol and 
shot Hiscock upon the spot. 

There is no direct proof that the prisoner saw Hiscock before 
he entered the north door, but the circumstances show that it 
probably was so. The ordinary entrance to the hotel is by the 
Broadway side, where all the doore and windows are open. 

The fair inference is that the prisoner could not recognize 
Hiscock in coming upon him as he did, with the back of the 
latter to him. There is no sort of proof that the prisoner went 
there to look at the register. 

Immediately upon committing the homicide the prisoner 
stated his defence as it has been given to you by the proof. I 
claim that his language then shows his premeditation and his 
sanity. It was in keeping with the message that he letlt at 
Syracuse upon leaving there. All this I claim shows a 
premeditated and predetermined purpose to slay Hiscock. 

In our country, with all our courts and trials, civil and mil- 
itary, every accused man has the opportunity of defence. But 
in this case one man was both the judge and the execu- 
tioner. And here the only witness was the prisoner's wife, and 
we can judge of the character of her credibility. We all know 
that "Hell has no fury like a woman scorned." 

Man is not always the seducer. We have learned from the 
history of our first parents that woman may sometimes be 
the first seducer. 

In this case, I assume to assert that itwas one of deliberate 
and cowardly murder — it was the act of deliberate assassina- 
tion. 

Such is the case on the part of the prosecution. What is the 
defence ? 

The early history of the accused is of little consequence, 
except as bearing upon the question of his character. His 
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early life flhows much of that vacillation that is here set up 
ae proof of his insanity. He changed from the practice of 
medicine to keeping a drug store, and from that to entering 
the lumber business. 

I desire to detract nothing from the military reputation of 
the prisoner. But the true soldier, upon returning to civil life, 
does not set up his military services as an immunity for crime 
or lawlessness. The prisoner must defend himself from the 
accusation of crime like any other citizen. 

I call attention to the opening of the prisoner's case by Mr. 
Hadley. It was therein stated that upon his (prisoner's) 
return, he was a changed man; but it was reserved to a later 
period to prove that he became a changed man while he was 
in the army. It was asserted that on the 27th of May the pris- 
oner saw something suspicious in Mr. Hiscock's manner; but 
the Court will advise that this fact was not proven. The 
evidence was admitted not to prove the fact, but only to show 
the condition of the prisoner's mind. And such is the legal 
rule with reference to all the evidence as to his wife's declara- 
tiona The opposing counsel was not ingenious and honest, 
when he asserted to you that these were facts to be taken by 
you as having been proven. 

It will be seen that the communications made by Mrs. 
Cuyler alluded only to " flirtations," and to nothing more seri- 
ous. She referred the prisoner to Montgomery Pelton for fur- 
ther intelligence, and yet Pelton has not been produced as a 
witness. The fact is that there was nothing in that alleged 
commimication. Pelton could not give any information upon 
the subject Pelton has been here during all this trial, and has 
not been called. If Mrs. Cuyler's conversation had given him 
reason for suspicion, would he not have seen Pelton, who lived 
but a mile distant ? 

What was Cole's object in coming to Albany on the fatal 
Tuesday ? The opening, by Mr. Hadley, says that the sole 
object was to see Barto, and at Albany. That was not so. He 
came here solely to see Hiscock. 

I will now pass to the character of the testimony adduced 
by the defence. I will take up the question put by Mr. Brady 
to the several witnesses, and upon which has been based the 
opinion of the medical witnesses. That statement assumes that 
the prisoner was injured twice in the army. I claim that there 
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is no proof of but one injury. The surgeon of the prisoner's 
regiment, Doctor Palmer, knew of but one injury. The extent 
of the results of the injury is overstated in the question. Dr. 
Palmer's statement is quite different from that made in the 
question. It is so with reference to the constipation of the 
bowels, the prolapsus of the anus, suppression of the urine, 
gradual emaciation, a continued moody disposition, an incli- 
nation to dementia and sleepiness. 

The counsel claimed that the proof in these respects did not 
support the assertions contained in the statement of the ques- 
tion. He asserted that not only were the statements over- 
drawn, but that all the manifestations of dispositions and dis- 
ease exhibited by the prisoner are no evidence of insanity. 
Many of these manifestations were to be observed among 
many, or at times all the soldiers in the army. As to some of 
these characteristics, the prisoner evinced them before the 
injury to him, as fully as he did afterwards. The counsel elabo- 
rated his position upon these points to a considerable extent, 
and claimed that he was supported in it by all the testimony 
in the case, as well that produced by the prisoner as by the 
prosecution. 

As to the alleged proof of a change in his disposition, from 
being jovial and social to being moody and sullen, there is no 
evidence that such change ever occurred while he was in the 
army or after he returned. The only instaiice in anywise tend- 
ing to the proof of such a change was his conduct and declara- 
tions when he was at Washington and had failed in his appli- 
cation for the office of Assessor of his district. His disquiet or 
indecision in regard to his business pursuits after the war was 
in nowise singular or unnatural in the conduct of any man 
similarly circumstanced. His persistent employment in the 
windmill is the best evidence of the soundness of his 
mind. 

When the medical witness gives his opinion upon the ques- 
tion alluded to, he must do it upon the assumption that all 
the facts exist as stated in it, and to the full force as therein 
alleged. If the proof of these alleged facts fail and the facts 
do not exist, or to the extent and force asserted, then the 
opinion ceases to be of any value. 

The fact that the disposition of the prisoner changed as the 
disease did, supports the opinion of Doctors Hun, Mosher and 
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others, that the disposition is due to the physical disease, and 
not to any unsoundness of mind. 

When a man suffers from an apprehension of which there 
ifi no real tear, then he suffers from delusion. As in jeal- 
ousy, if a man suspects his wife without proof and against rea- 
son, then he has a delusion and may be insane. But when he 
acts upon proof of his wife's infidelity, he is not governed by 
delusion or madness. He acts from the same impulses that 
govern all sane men in every like circumstance of life. What 
he may do, he doe& with reason and intelligence. 

The testimony cf Dr. Hamilton, based upon his personal 
examination of the prisoner last week at the jail, shows that 
his physical injuries still exist. To that must bo added the 
fact of the injurious results growing out of his long confine- 
ment. And yet Dr. Hamilton swears before you that he is 
now a sane man. How can this be accounted for, that he is 
now sane, while all the injuries that are given as the 
cause of his alleged insanity still exist ? 

We have put a hypothesis upon our side. We have put 
the question that contains it to some of the best physicians in 
the country, who are wholly disinterested. Those physi- 
cians have given their opinion that the prisoner was not an 
insane man. The defence has not brought forward against 
them medical witnesses and had them answer that question. 
That fact proves that even those witnesses dare not swear to 
his insanity upon that hypothesis. 

We will look now to the evidence going to prove his insan- 
ity. On the day before he left Syracuse. On that day his 
wife made the confession contained in paper marked exhibit 
" A." It appears that parts of it were written at different 
times, the postscript in pencil mark having been written at a 
time subsequent to that in which the body of it was written. 
The paper charges the deceased with a crime, not seduction, 
but the crime of rape ; a crime punishable by the laws of the 
land ; a crime of deep disgrace and one hable to severe pun- 
ishment. When the prisoner committed the homicide, he 
rested his conduct upon that paper. That paper did not in- 
volve his wife's shame. A crime had been committed ; and 
a crime that needed no private vengeance, for the law of 
the land provided ample punishment. It is not necessary to 
go back to the law of Moses or of feudal times to find author- 
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. ity for self- vengeance against the perpetrators of such a crime, 
because the law of the land provides a remedy. 

I do not believe so much in the seduction of women as 
some would assert. I believe that a virtuous woman has pro- 
tection enough in herself and in her own conduct and honor. 
I believe that more women by their wiles and lascivious con- 
duct have led more men astray than ever fell victims to the 
arts of the seducer ; and yet I would not fail to have the Leg- 
islature pass all proper and necessary laws to protect the vir- 
tue of woman. 

The prisoner declared to witnesses on the'night of the hom- 
icide that his wife had been raviskcdj not that she had been 
seduced, but had been raped. He believed that he had told 
the truth on that occasion. He believed that the offers of 
violence by the deceased had been resisted. Now why is it 
claimed that he has atoned a crime that the laws of societj^ 
does not recognize ? 

We will go back. How do we find him on the Monday before 
the homicide ? We find him in much the same condition as 
before. He purchases the pistol with coolness. The prisoner 
cohabited with his wife from Sunday morning to Slonday 
night. He remains in the same room. He comes to Albany 
with her; sits on the same seat, leaning upon each other ; they 
take rooms at the Delavan House ; a correspondence takes 
place between them while he is in the station-house ; she 
remains in the city for several days, and considts with priso- 
ner's counsel. What inference can you draw but that they 
will, if he is acquitted, hereafter live together ? The race of 
Potiphar's wives still, I fear, abound in the earth. She re- 
ceiveJ the news of the murder with entire coolness. 

ut we will look at the second confession, made by fie 
wife. That was of an entirely difibrent character. That was 
unnecessary to show that deceased had been guilty of some- 
thing for which the law furnished no redresa When do we 
hear of this second j)aper ? not till within a few days and 
after the commencement of this trial, and after all the prepa- 
ration that had been made for this trial and defence. 

If the story contained in the second paper be true, what 
would have been her conduct ? If that story be true, she 
has prostituted herself for years. If that were so, the history 
of all the world shows that she would have conveyed inform- 
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ation to her seducer of her husband's deadly purposes. And 
yet the husband and wife came to Albany in full sympathy 
and companionship. 

What means these two different statements? Both were 
not true. She ha« lied therefore in one of them, and by the 
rules of law if she had lied in one instance, she is not worthy 
of credit in any. Why was the paper kept from the Grand 
Jury ? It was necessary to change the grounds upon which 
the defence was to rest. I think there is evidence of the 
authorship of this paper potent upon its face. I think its 
style corresponds very much with that of a learned argument 
that we have heard in the trial of this case. The paper is a 
fraud. Cuyler is not to be believed as to the making of this 
paper. Sometimes in trials like this it is necessary to have a 
creative as well as a destruzlive genius. This paper speaks 
only of remonstrance on the part of Mrs. Cole. The paper of 
the day before shows more force. This paper has been manu- 
factured for the purpose of this defence. 

Mr. Parker has said that the prisoner is no base, but a high- 
toned murderer. And yet he came to Albany with full pre- 
tensions and under the false pretence of seeing Barto, and 
then coolly shot down the deceased. If such a "high-toned 
murderer'' is to be let go, then don't hereafter visit the penalty 
of the law upon low estate. 

I will refer to the medical testimony. These witnesses are 
to be weighed, not counted. Mr. Parker says they are to be 
counted, and that eight should outcount four. I venture to 
say that the testimony of Dr. Hun will outweigh all the stone- 
cutter doctors like " Dr." Manly. This Dr. Manly quit the 
trade of stone-cutting to pursue that of a doctor, so as to fur- 
nish employment to those engaged in the trad^ he had quit. 
I suppose that medical evidence is governed by the same 
rules that controls other kinds. I respect science, but I have 
little respect for that which makes an opinion to support the 
case he is called upon to aid. 

I will refer to the law in regard to insanity, and how far 

a man is relieved from the legal responsibility of his 

acta 

The counsel quoted several authorities. 

It is not every case of unsoundness of mind that frees a 

man from the responsibility of his acts. A man is responsi- 
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ble when he knows enough of the distinction between right 
and wrong to know the consequences of his acts. 

Juries will do great wrong if they assent to the sickly sen- 
timentality that seeks to find excuse for every crime that u 
committed. If you do we shall have visited upon us the old 
law of Lex tcdionisj and every man will become the avenger of 
his own wrongs. There will be no safety to human life or 
property. 

I venture to say that if such defence as in this case had 
been interposed in any case but that of adultery, it would 
have been laughed out of court. The counsel do not believe 
that the defence of insanity has been made out. They only 
seek to use that as an argument to have homicides justified 
upon the excuse of adultery. 

There is not a particle of truth in this case that any adul- 
teiy has existed in this c€we. I have endeavored faithfully 
to present this case. If I have in any wise varied from the 
fact — if I have extenuated or set down aught in malice, it will 
be your province to set it right. 

One personal allusion and I have done. I well knew the 
deceased. We were educated at the same school, we have 
practiced at the same Bar. He has left a fair name and an 
honorable reputation, which his friends are bound to main- 
tain. 

I could not deny the claim of his orphan child and of his 
brother to appear here in this case. I have no malice against 
the prisoner. If he is to suflFer it is to be charged to his own 
acts and his own passiona We ask for justice, and that is all 
we can expect. 



CLOSmO ARGUMENT ON THE PART OF THE PRISONER. 

Mr. Parker submitted in writing the points upon which the 
defence should ask the court to charge the juiy as matters of 
law governing the case, such submission being made now, 
that the Court might have them thus early to enable it to ex- 
amine them. The points submitted were as follows : 

First : That if, from the whole evidence in the case, the 
jury shall find that the accused committed the act charged in 
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the manner and form herein stated, and th^^eby produced the 
death of L. Harris Hiscock as herein also stated, yet if they 
shall further find that at the moment of his so killing him the 
reason and mental powers of the accused were so afifected from 
any cause that he had not at the moment sufficient mental 
po^iver to control his own action, he is not in law guilty of 
murder or any other crime. 

Second : That if the jury believe from all the evidence that 
at the moment of committing the homicide the intellectual 
poTvers of the accused had become for the time obliterated 
through the overwhelming violence of mental excitement, or 
of physical or mental disease, or from any other cause, he is 
not in law guilty of murder or of any other crime. 

Third : That if from all the evidence in the case the jury 
shall believe and find that at the moment of committing the 
homicide the accused was laboring under mental disease, and 
that in a paroxysm or sudden outbreak of this disease of the 
mind his reason and judgment were for the moment over- 
whelmed and suspended ; and while they were tli^us over- 
whelmed and suspended he committed the homicide with 
which he is now charged, he is not in the law guilty of the 
crime of murder or any other crime. 

Fourth : That if from all the evidence in the case the jury 
beUeve and find that the accused committed the homicide, 
but at the time of committing it he was under the influence 
of a diseased mind, and was at that moment really unconscious 
that he was committing a crime, he is not in law guilty of 
murder or of any other crime. 

Fifth : That if it is proved to the satisfaction of the jury, 
that the mind of the accused was in a diseased and unsound 
state, and that such disease existed to such a degree that for the 
time being it overwhelmed his reason, conscience and power 
of self-control, and that the accused in committing the homi- 
cide acted from an irresistible and uncontrollable impulse, 
then the act is not the act of a voluntary agent, but the invol- 
untary act of the body, without the concurrence of a mind 
directing it, and the accused is not criminally responsible. 

Sixth : That if the jury believe and find that at the time of 
the homicide the mind of the accused was in a diseased con- 
dition ; that the tendency of that diseased state of the mind 
Was to break out into a sudden paroxysm of violence, and 
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that the subsequent act is so connected with the previous 
symptoms and indications as to cause the jury to believe that 
the outbreal^ was of such a character that for the time it 
overcame memory and reason, that then the act was the result 
of the disease and not of d mind capable of exercising the 
power of choice ; or, in other words, that it was the result of 
uncontrollable impulse and not of a person acted upon by 
motives and governed by his own will. 

Seventh : That the killing of a human being by another, if 
effected under such circumstances that the iiill of the person 
slaying does not join with the act of killing, is not criminal. 
That an accountable act, without a vicious will, is not a crime. 
That to constitute a crime against law, there must be first a 
vicious will, and secondly an unkind act consequent on such 
vicious will. 

Eighth : That where the defence of insanity is interposed 
to an indictment, as in the present case, and *the homicide is 
admitted, it is for the prosecution to show the existence of 
those requisites or elements which constitute the crime ; and 
of these the sound mind and intention of the accused is the 
principal, and is to be established upon the trial as a part of 
the case for the prosecution. 

Ninth : That the law does not assign a limit within which 
" cooling time " may be said to take place ; that every case 
must depend upon its own circumstances in that respect. 

Tenth : That in order to constitute murder there must be 
on the part of the accused a purpose or definite design to 
destroy life, actuated by a malicious motive ; that the act 
must be premeditated or thought of and detetmtned upon 
before its commission ; and these three ingredients can only 
exist where there is a mind with reflective faculties, capable 
of thought and consistent reason to form designs and conclu- 
sions. 

Eleventh : That if the jury believes that the accused killed 
Mr. Hiscock, and that he committed the act under an irresis- 
tible impulse, the result of a diseased and distempered mind, 
which overpowered his will and took away his power of self- 
control and reason, then the defendant is not guilty of any 
offence. 

Twelfth : That if the jury believe, from all the evidence, 
that from any predisposing cause the mind of the accused 
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was impaired, and that at the time of the killing of Mr. His- 
cock he became or was mentally incapable of governing him- 
self, ill reference to the deceased, on account of the supposed 
debauch of his wife by Hiscock, he is not guilty of murder or 
of any other crime. 

Thirteenth : That the law does not require that the dis- 
eased condition of the mental faculties which absolved from 
crime should exist for any definite period, but only that it 
existed at the time of the homicide. 

Fourteenth : That in considering all the evidence in the case 
the jury should entertain a rational doubt upon the question 
whether, at the time of the homicide, the accused was under 
the influence of a disordered mind and unconscious of the 
nature of the act he was committing, it is the duty of the jury 
to give that doubt in favor of the accused, and they should 
find him not guilty. 

Fifteenth : That the sanity of the accused is a necessary con- 
dition to constitute the homicide a criminal act, and that the 
prosecution are bound to establish to the satisfaction of the 
jury beyond a reasonable doubt that the accused was of sound 
mind at the time he committed the homicide. 

Seventeenth: That the homicide being admitted and the 
defence being insanity, the accused is entitled to the benefit 
of any doubt resting upon the question of his sanity. 

Judge Ingraham suggested that he thought the points 
could be abbreviated, for, as he regarded them at the moment, 
the first point embodied the whole of them. 



SPEECH OP MR. BRADT. 

Mr. Brady addressed the court and jury, and began by 
reviewing the suggestion by the other counsel who had pre- 
ceded him as to the importance of the case. He felt the 
embarrassment arising out of the fact that while he was well 
acquainted with the court and all the counsel in the case, 
he was an entire stranger to every one of the jury. But he 
hoped- his case would be that of the extension of that hospital- 
ity to a stranger which has been so characteristic of the civil- 
ized world. 
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I know fall well the duty and the responsibility of a prose- 
cuting officer; but I know, too, the danger of such an officer 
of acquiring an intensity of feeling in the management of 
such a case that at times rise to a degree of severe hostility 
and even hate. Mr. Sedgwick has alluded to the honorable 
name of the deceased. But if he has died dishonorably that is 
not the fault of our client; it is the result of his own acts 
and conduct. If dishonor clings to his memory he is the 
author of it, as he is the author of that insanity which has 
afflicted the prisoner. If his conduct excited the prisoner to 
this deadly act, all the consequences be with him. 

Good character is an element that always operates to the 
benefit of the prisoner, and besides it always creates a doubt 
in his favor. 

Our law, where the defence of insanity is set up, is diflTerent 
from the English law. In England the presumption is that 
the accused is sane. But in our State, since the case of 
McCann, if a doubt upon that point is raised by the prisoner, 
he is to have the full benefit of that doubt, and the prosecu- 
tion must overcome it by proof. 

Mr. Hiscock was a man of position in public and private life, 
and therefore he should have been more cautious in his con- 
duct. He fell in Stanwix Hall, not €ts Caesar did in the Capi- 
tol ; but as a man whose base conduct had brought the trag- 
• edy upon himself, and imder circumstances which is justified 
by the laws of God and which he hoped will be by man. I was, 
therefore, the more astonished to hear the learned counsel stig- 
matize this act of homicide as an act of assassination. I was 
the more astonished to hear the imputation that an attorney 
of the character of Mr. Hadley had fabricated a paper in this 
case, and that a man like John L. Cuyler had been an instrument 
in carrying out the purposes of that fabrication. It has never 
been my practice to attack the character of a witness unless 
{acts warranted it beyond all question. It is at all times 
unpleasant for a man to be a witness, and as such he should 
never be attacked without adequate cause. 

The prosecution has denied to us to prove the conduct of the 
deceased, and they should not now have the audacity to speak 
of his high character, while they assail that of the prisoner and 
of the witnesses on his behalf. 

Let us proceed to the history of the tragedy, as it occurred 
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at Stanwix Hall. A man approaches with a firm tread another 
reclining upon a column. The first presents a pistol — ^it is fired 
and the man falls. The first inquiry by a spectator is as to 
who are these parties. One has been a distinguished soldier, 
and the other an eminent lawyer, and at the time a member 
of the Constitutional Convention. They are or have been 
friends. Why did the one kill the other ? What is the answer ? 
The prisoner then gave the answer. He has been my besi 
friend and has violated my wife. That is the answer. What 
would be your first exclamation. It would be that he deser- 
ved it; that he has met a just fate. That is the law of human 
nature, and no law is better settled in the consciences of all 
men. All the laws that society, can ever make cannot take out 
of our hearts the instincts that God has put there. Among 
those instincts we find that of the purpose of preserving the 
honor and integrity of our family. Men have aflFections for 
domestic animals. When a ruffian purposes even to kick a 
dog, the instinct implanted in our nature is aroused to the 
protection of it. 

From the scene as thus depicted to you, I go back to see 
who the man was that perpetrated this deed. This deed has 
been called one of bloody and dark assassination. It is said 
that it is not necessary to have it done secretly to make it less 
an assassination. But I say that no such act done thus openly 
was ever done except by a hired assassin, or by one governed 
by some great impulse that was marked by the traces of insan- 
ity, or whose existence is accounted for by some controlling 
provocation 

Upon the subject of insanity, we have brought before you 
learned and eminent physicians. We have from Dr. Smith 
the fact of hereditary insanity in the family, as proven in the 
case of the prisoner's sister. Doctor Post proves insanity in 
the family as develqped in the sister, and also in an aunt of 
the prisoner. In the latter case, the insanity was not founded 
upon a delusion, but upon fact, that of the loss of a child. 
There is also proof that the mother of the prisoner exhibited 
melancholia. She had as she thought several diseases, and all 
tending to her speedy death. These facts show tlfe disposition 
and tendency to insanity. 

When the war broke out he had the character of a jovial 
and sociable man. He had a physique and a splendid intellect. 

22 



338 BEMAKKABLE TRIALS. 

He possessed the elements of a fine soldier. He had the same 
spirit that actuated Washington, Napoleon the First and Fred- 
erick the Great He felt that a blow was to be struck at his 
country, and he went out in defence of it. He went out as a 
captain, and served with fidelity and bravery. He was. 
wounded in that service. But he remained with his command 
da/ing all his sufferings and perila 

Seventeen witnesses have described his condition before, 
during and since the war. His geniality of temper continued 
with him till he received his first wound. But did he receive 
only one wound? The opposing counsel have sought to make 
it appear that 'there was but cJne. The first injury was received 
in the summer of 1862, the second in March, 1863, and during 
the fatiguing Tarboro raid. The two injuries are described by 
the witnesses Woodin and Fox. The proof shows his condition 
during this period. Early in 1864, the change in his mental 
condition was marked and distinct. I will undertake to show 
you, despite the assertions upon the other side, that every 
book upon the subject states that melancholia may be inter- 
mittent. It is equally absurd that a man afflicted with melan- 
cholia may not have pleasant moments, as that a man affected 
by simple melancholy may not, and as to the latter every man 
knows to the contrary. 

The counsel here alluded to several cases within his own 
experience that have been witnessed in lunatic ayslums, in 
which inmates have at times manifested upon certain subjects 
entire sanity, and when their malady would not be discovered 
till the one subject was touched which had been the cause or 
motive of their derangement. 

The counsel continued his recital of the testimony that 
showed the great change in the prisoner's conduct and char- 
acter. The change was so great that all looked upon him as 
a wholly different man. 

What has been brought to countervail this testimony? 
Without intending to disparage them, but to more clearly 
identify them, I shall call some of them "windmill witnesses'* 
What opportunities had they t)f judging of his character? 
They only saw him when he was actively engaged at his work, 
and when his mind was thus actively employed. 

But on the other hand, I call your attention to the evidence 
of one witness, Mr. Rogers. This witness saw him at Wash- 
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ington while he was seeking an office. He tells you of the 
severe attacks upon his physical system under which he then 
labored, and his mental agony. The latter indicates a con- 
dition of utter hopelessness and despondency, equal to any 
that it is possible to see or hear of The witness Fink speaks 
of his strange conduct in frequently passing him in the street 
without recognition, and afterwards denying the fact. Other 
witnesses speak of evidences of the same great change in him. 
Some of these were medical men, and men of high personal 
character as of skill in their profession. 

Upon the subject of delusion, it exists when a man believes 
a fact to exist which does not. What was the delusion of the 
prisoner? At a time when the prisoner held a high and 
honorable position in the army, and was beloved by everybody, 
he supposed he was treated badly by his superior officers. He 
suspected the loss of General Butler's confidence, and was not 
disabused after having sent a person to the General, and he 
had denied entertaining any such hostility or suspicion. That 
was his delusion. During that period, to use the language of 
the witness, he was " childish." 

As to the imputations sought to be thrown upon Doctor 
Manby, I believe at least that he is an honest man. He tells 
you of the great physical disability of the prisoner, and of his 
mental change. The Doctor spoke particularly of his despon- 
dency and gloominess. In his opinion, the prisoner inclined 
to dementia, and he then thought at times that he was of 
unsound mind. Doctor Roberts spoke of his condition in 1863. 
Doctor Palmer says that he always thought he suflFered from 
melancholia, at the time and ever since. At one time he 
expressed fears of death, and that his sei-vices were nearly 
over. Dr. Rice discovered evidences of melancholia in 1864, 
and gives his opinion of the soundness of his mind. 

As to the fact of the purchase of the pistols, the authorities 
show that while it usually indicates a purpose of self-destruc- 
tion, it may at times tend to a purpose of taking the lives of 
others. Take the case of melancholia suffering under the im- 
pulse of an assault upon the honor of a daughter, the tendency 
of it would be to take the life of the assailant. Let it not be 
said that a man who thus defends the honor of his household 
shall be adjudged guilty of murder. 

I desire to call your attention to the testimony of Dr. Ham- 
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mond. He has had great opportunities of learning the char- 
acter of insanity. He regards an injury to the spinal chord as 
a powerful cause of insanity, and this despite the evidence of 
Doctors Swinburne and Mosier. He regards the prisoner's 
malady as " temporary insanity." In this he disagrees, it is 
true, with Doctor Rice. But names are non-essential. They 
both refer to and have in mind the same species of insanity 
Doctor Sheffrey says that it is very difficult to classify these 
different kinds of insanity. He calls the disease melancholia. 
In this opinion Doctor Bolter concurs. Doctor Bolter is an old 
physician, and a respectable and intelligent physician. It is 
true that he comes from a country town, and my learned 
adversaries seem to cavil at this. 

We find ourselves unable to please them; they carp at our 
witnesses from the large cities, and in this instance at one 
from the country. They are like the Irishman who caught a 
man in a church engaged in an act of profanation. The for- 
mer said he could not pacify the aggressor, for the harder he 
hit him the louder he bawled, 

I desire to call attention to the fact that not one of the med-< 
ical witnesses introduced by the defence was asked the ques- 
tion whether they believed he was insane when the prisoner 
fired the fatal shot. Our witnesses swear positively to their 
belief of his insanity at that moment, and not one of their 
witnesses swear to the contrary. By the rule of law that 
proof makes out a case of insanity. 

Having followed this case up to that period when this drama 
was about to open, I will now call attention to what trans- 
pired in May, 1867. 

I begin within two weeks before the homicide. I call atten- 
tion to the testimony of Mr. Matteson, who saw the prisoner 
at Sweeney's Hotel, in New York. The parties were well 
acquainted. The prisoner was in an abstract reverie. He 
was repulsed from addressing him because of the prisoner's 
manner. The waiters an I c thers were attracted by the man- 
ner of the prisoner, even in the press of their business duties. 
Matteson left without speaking to the prisoner. What was 
the prisoner's condition theti ? He was alone in that Babel, 
gloomy, sad and melancholy. ^On the cross-examination, the 
witness said the prisoner was always eccentric. That, I assert. 
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is laid down by the writers as a slight evidence tending to 
show a disposition towards insanity. 

The witness Hail spoke of meeting the prisoner in the street 
in New York. He noticed something very strange in his 
demeanor. He was sad, moody and singular, and I noticed it 
particularly. 

Hutchinson's testimony will be remembered. He met the 
prisoner at the railroad depot, and rode with him to Albany. 
He noticed the strange conduct of the prisoner; his going 
upon the platform, putting his hand to his head, etc. This 
was on the Saturday night before the homicide, and on the 
same day he was seen at Sweeney's. It is said that the prison- 
er's conduct was due to a letter he had received from Mr. Pel- 
ton. We are asked why we did not produce Pelton, with that 
letter. We did not because Mrs. Pelton is a relative and was 
involved in the matter, and we did not feel at liberty to call 
her after we found that she had been at the room of the oppos-v 
ing counsel We did not regard the letter as of so much con- 
sequence as to run the risk involved in calling the witness. 
But" we allege that there was enough in that letter to craze 
him. 

We-next find the prisoner on the next day, Sunday, and to 
his conduct then we rely upon the evidence of John L. Cuyler. 
Suspicion is sought to be thrown upon the character of that 
witness, and especially because he came to Albany with the 
prisoner. Cuyler had married a relative of the prisoner, and 
could not, under the circumstances, have failed to comply with 
the prisoner's request, when the prisoner was laboring under 
influences more potent than the imaginations of ten thousand 
devils in helL 

On that Sunday Cuyler was called to see the prisoner at his 
room. He describes the prisoner's appearance and conduct. 
The prisoner asked the witness if he had often seen Hiscock 
at the house, and he replied he had. The prisoner added that 
he thought he had left friends behind him when he went with 
the army ; that his wife had confessed; he spoke of his poor 
children ; he said that he desired to die rather than live, he kept 
patting his hands to his head; he would sit in a chair, get up 
and then ask me a question; he made several exclamations 
about his children. The mol-e the witness tried to quiet him 
the more uneasy he was; he wept considerably, his eyes were 
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red and bloodshot, aud he showed a paper in the handwriting 
of his wife. 

He also showed to the witness a paper in an envelope whose 
superscription was in his wife's handwriting, and that paper 
was kept sealed until it- was handed to Mr. Hadley. This last 
is claimed to be a fabricated paper, and if fabricated the sub- 
ject of perjury by Mr. Hadley and Mr. Cuyler — ^for both swear 
the paper was just as they had received it — ^the one from the 
prisoner, the other from Cuyler. 

It is claimed that this paper was fabricated because the 
first paper makes out a case of ravishment, while the second 
was only a charge of seduction. Which charge I ask is the 
most serious, and which most likely to incite the indignation 
of a husband, and to induce him to commit a homicide. The 
husband does not hesitate to inquire which it was, whether 
it was done by force or not. The husband looks only to the 
libidinous advance and touch of his wife. 

In either case we claim that the fact produced a loss of 
reason to the husband, and therefore he is not responsible for 
his act. No intelligent lawyer would have ever thought it 
necessary to bring in such a paper. But we brought it in 
because it was a part of the case. But this case was brought 
in by the prosecution by their counsel after it had been ruled 
out by the Court. They have, therefore, made it evidence. 
The assertion on their part, therefore, is mean and despicable, 
and unworthy the character of counsel. I am sorry that any- 
thing should have provoked such an assertion by the counsel. 
I do not purpose to go through all the details of the testi- 
mony of Cuyler or Mrs. Cuyler. As to Mrs. Cuyler, you have 
seen her apparent candor, and her truthfulpess, and her in- 
telligence. Without any exception, she is the best female 
witness I ever saw. 

On arriving at Albany, you will remember his excited and 
bewildered state. He did not even know the name of the 
Delavan House. The prisoner did not go with the rest to the 
hotel, for he did not want to be seen. The evidence is that 
since the Saturday night before he had eaten nothing. He 
had had no sleep, as I claim. There is no evidence that he 
had, and his appearance indicated he had not 

He declared that his purpose was to see Barto. He speaks 
of o other object. He had not that day spoken of Hiscock. 
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If he proposed to gee him he would have* spoken of it. He 
stated his object in the paper he left ^4th Mrs. Cuyler. I ask, 
that if Hiscock had come into his room in Syracuse on that 
Sunday, and the prisoner had shot him down, would he not 
then have been justified, even if sane J I say he would by 
law. And this without any reference to what injuries he had 
received in the army, or their effect upon his mind. He knew 
that maiTiage was ordained by God, and that the protection 
of its sanctity was given to him by the laws of God and man. 
A man may protect his property, but it is claimed by the pro- 
secution that he may not thus protect an injury to his heart. 
The law is that the adulterer may be shot down when detected 
in the act. Coming suddenly upon the adulterer as he did, he 
lost his will; his insanity came upon him, and he shot him 
down. I shall claim that the facts show a clear case of in- 
Siwity. 

According to the prosecution, all that he says as to his pur- 
poses was false, and that all the while he had the secret and 
stealthy purpose of a murderer. But it is said that Hiscock 
did not know his slayer, and that therefore the prisoner has 
not that satisfaction. This is not the conduct of a sane mind. 

What is the medical testimony on the part of the prosecu- 
tion ? They differ among themselves as they do from our 
Avitnesse& They have seen but few cases of melancholia. 
One or more of them claim that unfitness for business is a 
necessary element of the disease. I claim that assertion to 
be wholly unfounded in fact Dr. Mosier admits that he has 
never seen a case of the kind. His knowledge is wholly ob- 
tained from books. Dr. Swinburne asserts that no disease of 
the mind can arise from a simple injury of the body not con- 
nected with the brain. We claim that Dr. Hun supports our 
case. He describes the very symptoms that exist in this case, 
and then says that in such he should expect to find insanity. 
There must, in his opinion, be a hereditary constitution tend- 
ing to insanity to produce it. In this case we show that 
hereditary tendency, and, therefore, this witness supports our 
case, though he differs from us in one or two particulars. 
^ The counsel read at considerable length from several medi- 
cal writers to support the testimony of the defence, as well as 
to controvert the positions taken by the professional witnesses 
on the part of the people. 
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And now I am about to close this case on the part of the 
prisoner. I claim that we have' thrown so much of doubt 
about the sanity of the prisoner as to entitle him to an acquit- 
tal. It now becomes the duty of the prosecution to prove his 
sanity beyond all doul^t. But the condition of the prisoner, 
from the time he left New York till the night of the homicide, 
is enough to show his insanity at the moment of firing the 
shot. If it is doubtful whether or not he was sane or insane, 
he is entitled to an acquittal. 

If insane, then of course the law does not tolerate the idea 
that he should be killed; and if it is doubtful whether he was 
sane or insane (and that it is so in this case, no disinterested 
man can possibly &il to declare) then, by the laws of the land, 
it is his right to be acquitted. But you are to hear now in ad- 
dition to the observations of my brother Sedg^ck, the final 
argument for the prosecution by the distinguished counsel 
who is to follow me and who will have the benefit of those 
"last words" which it is supposed make so decided an impres- 
sion upon the intellects of jurors as of others. I have a great 
admiration for the abilities of that gentleman. I know that 
he is very zealous in this case. I know that he enters into it 
with the same spirit and to the same degree as the other 
counsel who has addressed you on that side. But L have no 
fear, gentlemen, that any kind or any amount of eloquence, or 
any dissertation upon any branch of this case, can have the 
effect of swerving you from a just view of it, or of inducing 
you to condemn by your verdict what you know in your 
hearts, before God, would have been your own conduct under 
the same circumstances. 

Yes, gentlemen, you are to be addressed in an elaborate 
and powerful appeal demanding the life of Gren. Cole, as a 
sneaking and deliberate assassin. You are to be asked to say 
that within a month or two, just after the blossoms shall have 
come upon the trees, just before their leaves begin to change 
and they put on the beautiful drapery of the American au- 
tumn, his children, who are motherless, when they go to his 
grave, shall stand over a mound beneath which reposes an 
executed murderer; and if you yield to that call, when you go* 
to your homes and, under God's blessing and with grateful 
hearts, sit down to take your, first meal under your own rool-s, 
after this trial, you are to feel that you have assisted in mak- 
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ing that pilgrimage of thofle cliildren to the grave of their 
father a terrible affliction. Gentlemen, if it should be so, then, 
according to the eloquent language of my friend Mr. Hadley, 
the General's countenance might blanch, though it never did 
in battle; his steps might tremble under nervous excitement, 
or he might say, like a soldier who during the rebellion I under- 
took to save from his fate, though he was a rebel, but who was 
executed on Governor's Island at the age* of thirty-six years, 
" It will only be a muscular struggle, after all," and died firm 
and fearless. 

If may be so, gentlemen, but if he does ascend the scaffold, 
he will have that to console him which no one can take away 
— he can say: " As I fought to protect my country, so 1 fought 
to protect my home. As I fought to preserve the honor of 
this native land of mine, so I fought to preserve my own and 
that of my family, to keep for my children an honorable posi- 
tion and an honorable name; " and he may add : " In the blow 
that I struck and for which I suffer, I strengthened the security 
of the homes of my fellow-citizens as much as I did when I 
struck against the enemy who would have laid waste our 
country : " and in view of his soldier's life, and all his life, he 
may say, in the language of one of the poets : 

Whether on the scaffold high 

Or in the battle's vaD, 
The fittest place for man to die 

Is where he dies for man. 

And so if he dies, he will die for you, and for all of us. 

But, gentlemen, the hand never was made that would pin- 
ion to his side the right arm which wielded the sword so long 
and so bravely for his beloved and imperilled country — ^that 
hand does not exist on earth. He will go out of this court- 
room, I trust in God, under the sanction of your verdict, on a 
fair discharge of your duty, with all the honor he earned and 
had, when he answered to the call of the country in 1861, and 
fought its battles at subsequent periods, while it had any to be 
fought [Applause]. 
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Mr. Treraain addressed the jury in behalf of the people. 
He said the solemn and responsible duty devolved upon him 
^ of closing the argument in this remarkable case. As th 
weary mariner approaches the land, so the jury would ap- 
proach the conclusion of this trial. Yet he knew from the 
patient interest manifested by the jury that they would re- 
gard no time too long to enable them to arrive at a correct 
judgment. The importance of the case speaks for itself. 'The 
liberty and the life of the prisoner and the safety of every 
other life in this and other communities, the preservation of 
law and order and good government, aye the honor of this 
noble commonwealth are all involved in this case, and will be 
afiFected by your verdict in all coming time. The eyes of the 
world are upon you, and you will never again be called upon 
to perform so important a duty as now devolves upon you. 
See to it, ye guardians of the public welfare and safety, that 
you so demean yourselves that other unavenged murders shall 
not crop out from the blood of L. Harris Hiscock. 

Human life is the most valuable and sacred right recog- 
nized by law. The law extends around it more protection 
than anything we possess. <jod alone confers it; and hence, 
from the earliest ages, the mandate came from the Almighty 
Lawgiver that the murderer shall die. In our own Criminal 
Code, but two crimes are punishable by death — ^the crime of 
deliberately taking the life of an individual, and treason 
against the State. The prisoner stands charged with law- 
lessly taking a human life. The counsel for the defence claims 
that he had the right to take that life. You need no other 
illustration than the scenes of this trial to satisfy you that 
the law protects life with extreme caution. Mark the differ- 
ent stages in this case. First the Grand Jury must indict; the 
prisoner is arraigned on the charge, and iiiU opportunity 
given him for defence. The jury must swear to discharge 
their duty. The Judge is sworn to faithfully discharge his 
duty. The sheriff, the witnesses and the jury are all swoni 
to discharge their duty. The prisoner has the right to secure 
brilliant counsel, and summon testimony from all parts of ihe 
world; and then, if the verdict goes against hii>, a writ of 
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error allows the case to go to higher courts, where, if error 
has been committed, the case, is sent back for a re-trial. 

Then if all other resources fail, he can go before the Chief 
Magistrate, who may remit or mitigate the penalties of the 
law. How different was it with L. Harris Hiscock. There 
were no Grand Jury, and no counsel in his case. He was not 
permitted to open his lips, or to show that the woman herself 
was not an unchaste cjharacter. The prisoner becomes ac- 
cuser, judge and executioner, L. Harris Hiscock had no time 
to send a message to his brother, to that gray-haired old 
father, bowed down with grief and a broken heart; no time 
to send a message of love to those dear little girls, now left 
orphans; no time to send up even a silent prayer to his Father 
in Heaven ! And yet counsel have argued by the hour that the 
same law that protects the prisoner pronounces L. Harris His- 
cock an outlaw. That such arguments should have been per- 
mitted, shows the care with which the prisoner is protected. 
These sentiments are a libel. If true, we had better fall back 
into that condition where the law of force and might could set- 
tle the question between them. There are no such inconsisten- 
cies in the laws of the State of New York. 

Between ten and eleven hours have been occupied in this 
case by the prisoner and only about three hours and twenty 
minutes by the defence. If the defence did not answer them, 
it might be claimed that we considered them unanswerable. 
He proposed, therefore, to sweep away the improper consider- 
ations that have been presented in this case by the defence. 

Mr, Tremain then referred to Mr. Hadley's opening speech 
as an adroit, bold and ingenious presentation of the prisoner's 
case. It was composed alike of irrelevant and the most dan- 
gerous sentiments ever presented on a criminal trial. All 
that referred to the prisoner's antecedents, Mr. Tremain ar- 
gued, are to be set aside. All that refers to his meritorious 
service in the army, except so far as relates to his physical 
condition, has no connection with the case. He would not 
disparage faithful military service, but God forbid that this 
should give him immunity in crime. If the prisoner has ren- 
dered Mthful military service, that is a consideration that 
should be addressed to the Chief Magistrate of the State. 
Here we have nothing to do with that. 

History is full of examples of military chieftains who, after 
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war, could not control their own passions. Benedict Arnold, 
at the battle of Saratoga, was everywhere in the thickest of 
the fight, but he fell as George W. Cole did, and became a 
traitor to his country. Aaron Burr, and other instances Uke 
him, were cited. We have nothing to do with this question 
of antecedents. 

Counsel here quoted from the address of Mr. Hadley, show- 
ing that the prisoner was acting under the law of nature. 
Where would George W. Cole stand under the law of nature ? 
Under this law, neither wife, family nor children, could be re- 
cognized. Under the law of force, all are as the beasts of the 
forest. They propose to give the prisoner the law of the 
land, and to treat the deceased according to the law of na- 
ture. 

All that refers to the prisoner's actions and motives at New 
York and on his way to Syracuse, is to be set aside. Couusel 
then referred to Mr. Hadley's quotations of the old Levitical 
law and denied that God thundered forth from Mount Sinai 
any such declaration about putting the adulterer to death. 
Brother Hadley had deliberately left out the declaration rela- 
tive to putting the adulteress to death. The Levitical law 
required that the sin of adultery should be proved by two or 
three witnesses, and our Saviour repealed the laws permitting 
any man to become the avenger of his own wrongs. But 
even under the Levitical law, the guilt must be established 
before the Judges, and vengeance and recompense belongs to 
the Lord. But if it is desired to revive the old Levitical law, 
they should revive the whole law. This does not permit 
witches to live ; it puts to death those who take the name of the 
Lord in vain ; or the poor man who picks up stray fragments 
of wood on the Sabbath day. There is only one instance in 
the Levitical law in which a man can become the avenger, 
and that is where the next of kin has the right to pursue the 
murderer and to take his life. Deuteronomy was quoted 
by the counsel to show this, and that the murderer shall 
surely be put to death. 

In the opening argument of counsel, the laws of the land 
are alleged to be defective, because the laws do not punish 
the adulterer with death. Can anything be more dangerous 
than this argument ? The jury are thus called on to re-enact 
that the adulterer is to be put to death, and disregard the law 
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of the* land by taking it into their own hands. If the laws 
are defective, they have been so from the time we severed our 
connection with the mother coimtry, and should not be set 
aside in this unconstitutional manner. If a woman is pure, 
she needs no law for her protection; if she be of different 
character, you may pile law upon law — Pelion on Ossa — and 
it will be of no avail. 

We have laws to punish seduction and rape. In this case, 
we have a woman over 40 years of age, who has all the re- 
straints of children and husband and society — ^to save that 
woman it is proposed to have a law to punish her seducer with 
death, and to let the red-handed murderer go free. The pure 
matron of 35 years has a shield more efficacious than human 
laws. It is that purity of her heart which is the brightest jewel 
in her character. She can say as the Son of Man said to the 
tempter, " get thee behind me ! " Woman needs no law to pro- 
tect her purity. Acquit this man and then go home and tell 
your wife what you have done by disregarding the law, be- 
cause it was not strong enough to .protect the virtue of a 
woman of 35 or 40 years of age. There is not a true woman 
among them who wouldn't tell you that you had disgraced 
yourselves and them. 

Counsel here read the story of Joseph and Potiphar's wife, 
as showing the danger of the passage of such a law as coun- 
sel for the defence claim should exist in this State. If Poti- 
phar, believing his wife's story, had gone forth, after two 
days, and slain Joseph, counsel imagined Brother Hadley, if 
he had been practicing at the Egyptian bar, opening the case 
for Potiphar, Brother Parker closing on the adultery portion 
of the defence, and Brother Brady on the question of insanity ; 
and then drew a parallel between the two cases. 

Counsel then said the present case presents three ques- 
tions : 

1st. Was the defendant guilty of taking the life of the de- 
ceased with a premeditated design ? 

2nd, Is there any justification or palliation or excuse foi 
the act ? 

3d. Was the defendant at the time insane, so as not to be 
responsible to the law ? 

He claimed that there was no question of premeditated de- 
sign ; and no clearer case had ever been disclosed in a court 
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of justice. Here the first impulse had time to subside, and 
therefore the pr4«oner acted from motive. ^ On Monday, he 
. purchases a pistol in Syi'acuse, and inquires if the cartridges 
are reliable. He is told they are, and only purchases five or 
ten. This very pistol is the one that did the deed. Besides, 
the pistol belonging to his daughter Alice, if used, would 
have given the intended victim a chance to return the fire. 
The other pistol was a Derringer, certain to kill, while the 
smaller pistol was found upon his person. Then he writes 
the communication marked C, and says to Mrs. Cuyler, " if 
you hear of any fuss take this paper and have it published ; 
and if the paper has already been published, I want you to 
have it circulated in an extra." This sl^atement was drawn 
from Mrs. Cuyler before the Grand Jury, 

Counsel here defended the District-Attorney for his course 
before that body. 

He described the prisoner on his way to Stanwix Hall as a 
walking battery, who came here with the deliberate inteiitiou 
of killing a man of high character like Mr. Hiscock. What 
did he mean when he said he meant to make Hiscock abase 
himself at the mouth of the pistol ? The significant letter 
left with Mrs. Cuyler shows what he meant. The conversa- 
tion with Mrs. Cuyler shows that he meant to see Hiscock 
Cuyler swore he did before the Grand Jury, but forgot the 
fact here. He probably did mean to see Barto, but he meant 
to see Hiscock too. He doubtless intended also to go to 
Brooklyn with his wife, jand live with her at Brooklyn ; but 
at the same time he meant to execute his threat. Counsel 
ask why we don't call Barto. Because Barto is her brother. 
I claim that the relations between Cole and his wife have 
never been severed, and we don't believe it is good policy to 
go into the enemies' camp for troops. Why didn't defendant 
put his brother-in-law on the stand ? Was it because Barto 
gave him the advice of a good citizen and a lawyer, and be- 
cause the prisoner acted upon the impulse of a soldier? 

Cuyler is conveniently absent at the time of the homicide. 
Prisoner came down Broadway and saw Hiscock standing 
in Stanwix Hall ; entering the side door, he walks in the 
direction of Hiscock, with the pistol in his hand, with a firm 
step, and fires. Hiscock falls like a bullock, and his life 
blood oozes out. Counsel commented at length on this act, 
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as that of a base^ cowardly assassin, a sneaking, cowardly 
act 

Counsel then proceeded to the second branch of the inquiry 
and read from the revised statutes, to show the cases of justi- 
fiable or excusable homicide, and of murder in the first and 
second degrees, and claimed that there was no such thing in 
this case as excusable or justifiable homicidp. 

The defence that the accused was justified in killing His- 
cock because he was a seducer had been ruled out by the 
Court, and all that had been received on that subject was not 
so received as proving the fact, but as a part of the res gesla. 
The adultery has nothing to do with the case, and yet the 
counsel expect the jury to take the law iuto their own hands 
and then justify the act on the ground of insanity. 

Counsel then referred to the second (sealed) paper in evi- 
dence, and explained that he had withdrawn his objection to 
its reception on the ground that in case of conviction and an 
appeal it might have been held that it was improperly ex- 
cluded and a new trial would be the result. He explained at 
length the circumstances connected with this subject. 

Mr. Tremain then contended that no man has the right to 
take the law in his own hands, except in the cases specified 
by the statute. If the prisoner had evidence of his wife's 
adultery, he should have rejoiced at the opportunity to sever 
nimself from such a mass of putridity. He should have 
applied for a divorce, and not taken her to his embrace anfl 
then go forth to kill the alleged adulterer. He did not know 
but defendant intended to imitate Sickles, but the difference 
in the two cases was that in Sickles' case, the adultery was 
proved, and Sickles saw the adulterer signaling his wife. If 
this jury shall justify this prisoner in this murder, after two 
days' cooling time, the precedent would be quoted everywhere, 
and no man could foretell what would be the consequences to 
society. 

What was the provocation ? The prisoner was mad, but 
he doubtless ate and slept. Was the third paper in the hands 
of the prisoner before the homicide ? Was it the result of a 
collusion between the prisoner and his wife, or was it pre- 
pared by other hands ? Mr. Cuyler strangely forgot all about 
this paper before the Grand Jury, where he was asked to state 
everything that was said on Sunday, Monday and Tuesday 
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morning. He testified that he had told all. that he knew, and 
if he now states the truth, he swore to an untruth then. 
There is a disposition on the part of Cuyler to remember more 
and more as time throws its mist around the transaction. 
Counsel claimed that the secret sealed paper was entirely in- 
consistent with the other two papers and with the declara- 
tions of the prisoner after the homicide. 

Mr. Hadley don't know exactly when this paper was pre- 
sented to him, while Cuyler swears that it was put in his 
hands on the 7th of June. It was easy for Mrs. Cole to have 
written this letter after the homicide and put it into the hands 
of Cuyler. It was necessary that Cuyler should have been a 
co-conspirator, but it is not necessary to claim that Mr. Had- 
ley was. Why should she have confessed to him a fact which 
he himself knew before as well as she in regard to gratifying 
his desires ? Did any woman on the face of the earth ever 
make such disgusting revelations of her own accord ? These 
revelations are inconsistent also with the defence of melan- 
cholia, which the medical authorities say places the sexnal 
instinct in abeyance. Counsel claimed that this paper was 
inconsistent with all the other facts of the case, and one 
which the prisoner has made nothing whatever of in getting 
before the jury. 

Mr. Tremain maintained and requested the Court to charge 
as follows : 

1. It is not necessary, to constitute the premeditated design 
to effect death, which is an essential element in the crime of 
murder in the first degree, that any particular space of time 
should elapse between the formmg the design and the act of 
violence by which it is put in execution. It is enough that a 
deliberate intent to kill precedes the act, although that fol- 
lows instantly. 

2. The designed killing of another, if committed without 
provocation and not in sudden combat, is none the less mur- 
der because the perpetrator was in a state of passion at the 
time. 

3. The intentional killing of the man who has committed 
adultery with the slayer's wife, from motives of anger or re- 
venge, is murder, if such killing takes place so long after 
knowledge of such adultery, that the passions have had time 
to subside. 
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4. If the prisoner was sane when he perpetrated the homi- 
cide, it would be no justification or palliation of his crime, 
that he had been informed, on the Sunday preceding that 
the deceased had attempted to ravish his wife, or had com- 
mitted adultery with her, on various occasions, even though 
Buch information was true, and knowledge of the fact, was 
then, -for the first time, communicated to the prisoner. 

5. In this case, there is no evidence whatever, which the 
jury have a right to consider, as evidence proving, or tending 
to prove, that the deceased had ever committed adultery with 
the prisoner's wife. 

6. If the prisoner, when he killed the deceased, was in such 
a state of mind, as to know that the deed was unlawful and 
morally wrong, he was responsible. 

7. To constitute a complete defence in a case where the in- 
sanity is partial, the insanity must be such, in degree, as 
to wholly deprive the accused of the guide of reason in regard 
to the act with which he is charged and of the knowledge 
that he is doing wrong in committing it. If, though some- 
what deranged, he is yet'able to distinguish right from wrong, 
in the particular case in which crime is imputed to him, and 
to know that he is doing wrong, the act is criminal in law, 
and he is liable to punishment 

8. The degree of weight which shall be given to the opin- 
ions of medical witnesses upon the question of insanity, be- 
longs to the jury to determine. If the medical witness predi- 
cates an opinion that the accused is insane, upon the hypo- 
thesis that the person may be insane, and yet that he may 
understand fully the nature and consequences of the act he is 
committing, and that such act is wrong, but that he, never- 
theless, was unable to restrain himself from its perpetration, 
such opinions are not entitled to the same weiglit in the de- 
liberations of the jury that they should have commanded, if 
they had been given with reference to the principle of respon- 
sibility recognized by law. 

It will be recollected that my position was that the murder 
was premeditated by the prisoner, and that the facts supported 
that position. I will endeavor to show that the evidence sus- 
tains that position. A man is responsible for the rational or 
inevitable consequences of his own acts. The purchase of the 
pistol, his declarations to Cuyler, his written communication 
23 
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to Mrs. Cuyler, hia oral declaration to Mr. C. that accompan- 
ied that communication, his threats in pursuance of those 
declarations, his stopping at Albany, and not ^ing directly 
to New York, his going directly to Stanwix Hall, his direct 
movements there, the coolness of his movements, the expres- 
sion of his vengeance, his declaration " he's got it," while the 
deceased laid dead upon the floor, and the written statements 
of bis wife put in evidence here, — all these support the posi- 
tion I have taken. 

If this man was insane, it would be expected that he would 
show signs of remorse after the deed. Under the ruling he 
could have given evidence of his declarations after the homi- 
cide to show the state of his mind. But you have no such 
evidence of his insanity. Not a word of sorrow or contrition 
fell from his lips then. He has set here every day to attempt 
to prove the delusions under which he pretended to suffer 
when he committed the deed. And what says he through 
his counsel here ? It is to justify the deed. He declares that 
the deceased had violated his honor, and that he (the priso- 
ner) was justified in what he did. 

I have shown to you that from the evidence the deceased 
was as pure a man as ever lived. I have shown that the com- 
munications made to the prisoner were no justification of this 
act, and that it was not such as to disturb his marital relations; 
that instead of his severing his relations with his wifej he had 
proceeded with her towards Brooklyn, and to get a boarding 
place there near to his place of business. I have proved that 
on the way in the cars they sat quietly together, upon the 
same seat, with the head of one upon the shoulders of the 
other, and such as rather to show her affections of the honey- 
moon. After this deed of murder, the first person he sent for 
was his wife, and she at once put herself in close communica- 
tion with the counsel of the prisoner. With these facts, what 
becomes of the theories and fancies set up by the paid counsel 
of the prisoner ? 

I now proceed to the question of insanity. I shall endeavor 
to show you that the prisoner was not at all insane at the 
time of the homicide, or that if he was at all, it was not of 
that degree that excuses him for the consequences of his acts. 

What is the theory set up by the defeQce ? It is that when 
he fired the pistol he was seized with a sudden frenzy that 
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overwhelmed his reason, and put his will beyond his con- 
trol. 

It was asserted that his reason was overthrown when he 
met Hiscock at Stanwix Hall. And yet Mr. Hadley, in his 
opening address, stated that he went there in sound reason, 
for the purpose of making Hiscock abase himself before the 
prisoner. If he had this purpose, a purpose shadowed forth 
by his paper left at Syracuse, then how can it be said that 
when he iftet Hiscock he was seized with a suddeif over- 
powering frenzy that made his will powerless. 

Take a case. A man buys a pistol to take a man's life. He 
meets the man and takes his life in pursuance of his purpose. 
How in such a case can it be said that when the man com- 
mitted the act thus deliberately, he was governed by an 
uncontrollable impulse ? But the law steps in and declares 
that no ^ords shall justii^^ an assault and battery, and much 
less a murder. He shall be held responsible for the result of 
his passion. 

The counsel referred to the proposition submitted to the 
Court by the prisoner's counsel, upon which a request was 
made to charge the jury. 

It is claimed that the English law has been changed in this 
country in the case of McCann. I claim that that case has 
not changed the common law rule, and that the burden of 
proof of insanity is still upon the accused. The counsel said 
that there had been decisions since the case of McCann. In 
the case of Walter the Court held that sanity was the normal 
condition of men, and that it was not incumbent upon the 
prosecution to give aflSrmative evidence of its existence. 
That case has since been affirmed in the case of O'Brien. 
The counsel stated the facts of the case of McCann. It does 
not disturb the fundamental theory that you start with, the 
presumption of the sanity of tRe accused, and that it is incum- 
bent on him to prove the contrary. 

I do not intend to base my argument upon what every law- 
yer or doctor has written, j shall show you the law from the 
records of the Court. I could show you from the books of 
the doctors that many of them at least disagree with every- 
thing that has been laid down as the law by the courts of the 
land. 

It seems to me that the first eztraordinaiy circumstance in 
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this case must strike you as being the fact that the prisoner 
has never been treated as insane, though surrounded by med- 
ical and other personal friends. Upon this point I refer you 
to the writings of the famous and enlightened Dr. Beck He 
lays it down as a most important consideration, "why shall it 
not be laid down that the first and earliest proof of insanitj 
shall be the murder ?" It has been asserfced to you here that 
the boldness of the homicide is proof of .insanity. Another 
extraordinary circumstance in this case is that the prisoner 
was suffered to go at large; that he was engaged in business; 
that ja, place under the government was sought for and 
obtained by these very friends who now assert his insanity. 
But at once, after the homicide, it is now asserted that he 
became sane. The prisoner is here to-day hale, hearty and 
vigorous, and fully capable of maintaining his defence. 

Our law provides that if a man is acquitted upon the ground 
of insanity, the Court shall at once send him to a lunatic asy- 
lum, that no further harm shall be don^ by him. And yet in 
this case you are asked to set him at liberty, though his own 
witness, Dr. Hamilton, tells you that he has all the physical 
and hereditary causes of insanity still existing. 

I shall seek to show you what a medical mania is, and that 
it is not such esB shall prompt a ifaan to shoot down a man 
against whom he entertains personal anger, and aft«r prepar- 
ing for two days for the perpetration o^ the deed. 

The counsel referred to the rule of law in cases of insanity 
as laid down by Judge Peckham in the case of Willis. There 
cannot be insanity without delusion. That case was pre- 
sented to the Court of Appeals. The Court approved of the 
rule as laid down by the Judge, and also aflSrmed that delu- 
sion was a necessary element of insanity, and that the party 
must be in such a state of mind as not to know the character 
of the act he was doing. 

In the case of Freeman, the same doctrine was maintained; 
in cases of alleged insanity, it must appear that it was such 
i;hat the party could not distinguish between right and 
-wrong. 

The counsel read from several English and American 
tauthorities upon the point. 

In a late edition of Dr. Beck's Jurisprudence reference is 
made to some authorities in which it is laid down as a rule 
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that mere momentary impulse is no sort of an excuse for 
crime. 

The counsel alluded to the case of Huntington, in which 
Mr. Brady appeared as counsel, and in which, too, as in this 
case, there was applauBe by the audience, but whether from 
sympathy for crime or as a tribute to the eloquence of the 
counsel, does not appear, though the priRoner was convicted. 
In that caae the same doctrine was affirmed, and the Court 
suggested its grave doubt upon the subject of excusing a man 
for his acts on the ground of " moral insanity." [Mr. Brady 
suggested that he did not carry up that case, because there 
were twenty-seven indictments 'against the prisoner.] Mr. 
Treraain intimated that once a number of oflFences ought to be 
set up as good evidence of the man's insanity on that point. 
Mr. Brady said that he did not then have the advice of Mr. 
Tremain. Mr. Tremain replied that in that case there were 
any number of doctors to testify that Huntington was crazy, 
because he was so great a forger as to shake the commercial 
world to its centre. 

Mr. Tremain continued, after this episode, his reference to 
the authorities. Among those he read the opinions of Lord 
Erskine, Lord High Chancellor of England, in which it is 
asserted the delusion must exist to constitute insanity, or such 
at least as shall excuse the commission of crime. 

Homicidal mania is shown by these authorities to act with- 
out motive, and to be indiscriminate in its objects of attack. 

The counsel said that he would proceed to discuss the facts 
of the case, and first as to the medical evidence. Where med- 
ical evidence is based upon theory, it is entitled to just such 
weight as mind shall give to it, and none other. I have respect 
for science, and I know that it was not alone in the days of Paul 
that much learning made men mad. When medical opinions 
are based upon principles not recognized by the law, they are 
not entitled to any weight. The result otherwise would be 
to place it in the hands of medical men to overturn the law 
as settled by Legislators and Judges. 

I will just take the four experts through all of whose testi- 
mony it runs. Doctor Hammond says that there may be in- 
sanity without delusion. Doctor Sherry says that a knowl- 
edge of doing wrong is not necessary to a case of insanity. 
The testimony of all these four base their opinion upon prin- 
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ciplcs directly hostile to the settled rules of the law. Wh.^ 
is Doctor Hammond? A man who examined 15,000 
cases in the lunatic asylums in the same manner that the boy 
went through college, by going in at one door and being 
kicked out of another ; a man who was removed, upon a trial, 
from the office of Surgeon-General of the United States. 

This Dr. Hammond is the leader of this party of experts. 
Was it proven by any one of these four men that they ever 
saw the prisoner when he was insane ? Their opinions are 
wholly based upon a hypothesis. Our witnesses testified that 
the physical injuries would wholly account for the prisoner s 
conduct. 

Dr. Manly said he saw a tendency to dementia. And yet 
during all this tendency the prisoner was attending to his 
duties. We have shown that there is no such thing as a ten- 
doncy to dementia. Dementia is the tomb of reason. 

Dr. Rice said he thought it was a case of melancholia, sim- 
ply because that after a severe raid the prisoner wanted to get 
a sick leave to go homa And yet for a whole year before that 
he was on the most intimate terms with him, and had not 
seen any evidence of such a disease. 

Dr. Palmer does not pretend that there was any insanity 
during the existence of the physical disease. Under his tes- 
timony, much of the severity of the physical injuries shrinks 
away. 

Dr. Roberts thought it was a pure case of melancholia; and 
yet lie thought that melancholia and kleptomania were about 
the same thing, and that the latter might be a nervous dis- 
ease. 

It is claimed by these physicians that the physical diseases 
that existed in this case are evidence of insanity, and that if 
those diseases did not exist the insanity would be more cer- 
tain, because of an inability to find any cause for it. Accord- 
ing to their evidence every man is insane, for every man has 
at periods of his life some or all of the diseases, mental and 
physical, that affected the prisoner. These witnesses have 
never personally seen any such cases, and there is no proof of 
the truth of their theories to be found in the books. Doctor 
Hamilton examined the prisoner in jail, and finds the exists 
ence of the physical diseases in a stronger degree than ever 
before, and yet the prisoner is now sane. Society cannot 
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exist if such testimony is to control in the adminisfcration of 
the law. 

Why were medical witnesses sent for all over the cbuntry ? 
Could not able medical testimony be procured in this city ? 
We have met them by calling the leading men of the profes- 
sion in this city. 

We first called Dr. Pomfret, and I was sorry to hear one 
counsel say that "we have had enough of J)r. l^omfret," and 
another that " Dr. Pomfret had turned from saving souls to 
saving bodies." Dr. Pomfret is an educated physician. He 
early entered the service as the Surgeon of the 113th Regiment 

[The counsel was here affected by the recollection of the 
death of his son, attached to that regiment.] 

Dr. Pomfret is now Surgeon-General of the State and one of 
the professors in the Albany Medical College. In these sev- 
eral capacities he has had large experience. Dr. f omfret tes- 
tified that there was no evidence of insanity, and that the 
physical diseases fully account for the conduct of the prisoner 
and its alleged change. The doctor described the character- 
istics of melancholia, none of which existed in the case of the 
prisoner. 

Dr. Mosher, showed himself, in my judgment, to be one of 
the most clear-headed witnesses I ever saw. He says that the 
ganglionic system could not have been affected in this case, 
for that if it had there would have been other evidences of it. 
He says that disinclination and inaptitude for business is one 
of the best evidences of melancholia, none of which exist here. 

Our neitt witness was John Swinburne. He is one of the 
most prominent medical men in the State; he had great expe- 
rience in the army. He says that there is no evidence here of 
insanity; that there is no proof of an affection of the gangli- 
onic system, and that no insanity can exist without a disease 
of the brain. 

Dr. Hun was one of our witnesses. You have seen how 
great has been his experience, aside irom his great reputation. 
He fully and strongly affirms the opinions given by the other 
witnesses. He stated that none of the physical injuries could 
affect the brain, and that they fully account for all his alleged 
peculiarity of conduct. He showed, in his quiet way, the evil 
effects of a confinement in jail upon a person afflicted with 
melancholia. 
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The counsel called attention briefly to the evidence that 
relates to the alleged change of the prisoner's character and 
disposition. 

He claimed that the circumstances upon which this evidence 
was founded had been greatly magnified, but that if true to 
their fullest extent, they exhibited no evidence of melancho- 
lia. The current testimony of all the witnesses is that they 
never heard him utter a single irrational sentiment His 
conduct, on all the occasions can be easily accounted for from 
rational and ordinary causes. According to the inferences of 
witnesses and the arguipent of the counsel, everything that 
the prisoner did or said, or omitted to do or say, was evidence 
of insanity. If he did a certain thing it was such evidence, 
or if he did the opposite it was the same. 

We have introduced the testimony of several witnesses to 
rebut the inferences drawn from the conduct as sho>^Ti by the 
defence. That testimony, we claim, proves that his deport- 
ment during all the time during and since the war, was that 
of a rational man. 

I say that there is no proof of delusion ; but the facts were 
real; that there is no proof of motive for mania, but proof of 
rational cause ; that there was directness of aim and effort, 
the suddenness of reform from his alleged insane condition, 
his conduct after the homicide justifying it, and other facts 
showing his perfect sanity of mind. I think that a case of 
insanity might be made out against almost any man as well 
as has been made by these physicians. 

Take the case of my learned friend, Judge Parkeri He was 
once generous in his thoughts and purposes. Now he is sus- 
picious. He has attacked the counsel for the prosecution. 
He has attacked the brother of the deceased because he has 
been here at this trial ; and then he eulogizes the brothers of 
the prisoner for doing the same thing that Mr. Hiscock has. 
Then he attacked Dr. Pomfret. Then I would charge hira 
with delusion. He has imagined he had proof in the case 
that they did not have. He has misunderstood the testimony. 
I would show that he has been forgetful. One day he has 
said that every man has said that the prisoner ought to be 
acquitted ; and on the next day that all but licentious men 
thought so. Then I would say that Judge Parker is childish 
in taking a little applause in the court-room as proof of pub- 
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lie sentiment Again, that he used once to treat courts with 
respect, but now he quotes alleged testimony that the Court 
has ruled out. 

Put all these cases together, and I think we have a pretty 
good case of insanity against him, especially as he is a sound 
man and has none of those physical injuries that the prisoner 
had. Dr. Manly would think it a clear case of dementia. Dr. 
Rice would call it a clear case of melancliolia. 

But I must draw my remarks to a close. I have felt that 1 
thought I had not discharged my duty unless I had done it 
thoroughly. 

I must allude to a personlil matter. One counsel has called 
it a case of thirst for blood. Another has alluded to the his* 
torical case of thirty pieces of silver. If I had looked for 
money, I would have now sat side by side with Mr. Hadley. 
I was well acquainted with the deceased, and had had inti- 
mate personal relations with him. But if my conduct here 
has shown that I have been influenced by any other than 
high professional considerations, I should regret it. We 
know the influences of sympathy that cluster about a priso- 
ner, and how a deed, even like .this, is forgotten after the 
grave has closed over the dead. But we are not conscious of 
having transcended our duties. We have all discharged our 
duties to the best of our ability. 

The defence is one not entitled to your favor. Let it not be 
said that you have denounced to the children of the deceased 
their father as an outlaw. Meet this case like men. Do your 
duty fearlessly. The jury represents the people of the State, 
and it is for you to represent the dignity of their laws. 
Whether the prisoner be hung or not if he be convicted is not 
a matter for the jury. Let the law be vindicated, and then 
you have discharged your duty. I do not undertake to say 
that the Executive will interpose to save his life, but I believe 
he will deal justly and mercifully with the prisoner if he 
thinks his previous chaxacter shall call for it. And now may 
the Almighty Power that controls the destinies of men lead 
you to your duty as your consciences shall dictate. 

Mr. Brady arose and said it was the first time he had ever 
heard the prosecution suggest the idea of a verdict with rec- 
ommendation to mercy, and that the prisoner did not wish 
for it. He desired a positive verdict one way or the other. 
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Mr. Parker called attention to some misstatements of the 
evidence that he claimed Mr. Tpremain had made, and asked 
Che Judge to charge that the question of insanity is a question 
of fact for the jur j and not a question of law. 



THE JUDGES CHAROS TO THE JITBT. 

Judge Ingraham charged the Jury. It is frequently the 
province of juries to have to pass upon cases of unpleasant- 
ness. The prisoner, from his character, is placed under cir- 
cumstances different from most cases. The character of the 
facts, too, make it a peculiar case. The jury must decide 
from the evidence. They have no right to take into consider- 
ation the past condition or character of the prisoner. They 
must try^ all men, rich and poor, high and low, alike. 

I do not propose to discuss the evidence. That has been 
done very fully by the counsel on both sides. I intend to 
address you upon the subject of the law, and to leave you to ap- 
ply that law to the facts of the case. You have nothing to 
do with sympathy for either side in this case. 

The prisoner is charged with murder in the first degree. 
The offence was committed on the 4th of June last, in Stan- 
wix Hall, in this city. He left his home at Syracuse" with his 
Avife, armed with two pistols, and went directly to Stanwix 
Hall. It is said that his object was to look at the Register, 
but instead of doing that, he went directly to the deceased, 
iired his pistol and shot him dead. Nothing was said before 
the shot was fired, and no intimation given to the deceased of 
ihe prisoner's presence. At once, upon the firing, prisoner 
said the deceased had raped his wife. 

There are two defences set up by the defence. They are of 
such a character that they are hardly reconcilable. One is 
that he had a right to kill, and the other that he was insane 
aaid did not know what he was doing. I know that there is 
among some a disposition to find the excuse for every crime 
in insanity; that is not your duty. 

There is no evidence in this case of any adultery — ^none 
whatever. Whatever has been admitted on that subject has 
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been Bimply to prove the state of mind of the prisoner. His 
wife has not been a witness, and the law would not permit 
her to be. You have uo right to adopt the consideration that 
there has been any adultery. 

Murder is the killing of aliuman being with premeditation, 
except under circumstances of justification or excuse, as laid 
down in the law. 

The Judge recited the cases of such as were laid down in the 
law, and said that it would be- seen that this case did not 
come within any of the definitions as thus laid down. 

The circumstances from which you must judge this was 
murder, laying out of mind the question of insanity, are the 
facts before and connected with the transaction. The 
prisoner had heard of improper intimacy between his wife 
and the deceased. He was very angry over it. He heard 
of it in New York, and then returned to Syracuse. He 
then inquired about it. The conversation with Mrs. Cuyler 
was not calculated to lessen his temper. On the next day he 
bought pistols and cartridges. 

He left Syracuse on the 4th to come to Albany, avowing 
his purpose to see Barto, and also to see the accused, as he 
told Mrs. Cuyler. He gave a paper to Mrs. Cuyler to explain 
what might happen. That paper was to be published if she 
heard of any difficulty. In that paper he states his intention 
to have Hiscock abase himself and beg his miserable life, and 
to have him make ample apology for his conduct. On arriv- 
ing at Albany he left directions as to what should be done by 
his wife and Cuyler. He went to Stanwix Hall and there 
committed the act of homicide. It is for you to say whether 
you see in this an act of premeditation. 

It is not always possible to learn the question of premedita- 
tion by direct testimony. If you are satisfied that he entered 
the hotel to take life, then he is guilty of murder, unless there 
is something else in the case to relieve him from the charge. I 
shall have to say to you that no outrage or motive, however 
great, will justify any man to take the law in his own hand, 
if he had time for reflection. It is true that if a man finds a 
man in the act of adultery, it is not murder if he kills him. 
The reason is that the law does not presume that he has had 
time for meditation and coolnei^s, and that he is to be excused 
to a certain extent for his act You may determine whether 
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or no the party had time to cool. That is the same question 
as to whether he had time for meditation. 

The remaining question is that of insanity. It is the law 
that an insane man is not responsible for his acts. I mean bj 
insanity such a state of mind as that the party does not know 
what he is doing ; does not know the difference between right 
and wrong, and does not know the consequences of his acts. 
I shall not underta*ke to refer to the evidence upon this sub- 
ject. It is contradictory. I have not been able myself to 
acquire any clear judgment from it. It is your duty to under- 
take to do it 

There is a very great contradiction in the testimony. But 
none of the witnesses say that a tendency to the disease is the 
disease. None of the witnesses testify to his tendency to the 
disease before he went into the war. The question is whether 
he was insane at the time he committed the act. You have 
his conduct during all the time, the injuries indicted upon him 
and his disposition under them. You have the proof of his 
condition since the war. None of the witnesses have stated 
acts of insanity. Then you have the acts preparatory to the 
commission of the homicide, as I have stated to you. 

You have his conduct on the way to Albany; you must take 
all these facts together in considering the question of the con- 
dition of his mind, and from them to judge of his sieinity or 
insanity. 

There is one great fact that, from the commission of the 
homicide till now, no witness has been called to prove his 
insanity. The only witness testifies that he is now sane. 

You must be satisfied that he was so unsound of mind as not 
to be responsible for his acts. The law looks upon insanity in 
one way and the medical profession in another. The doctors 
regard anything as insanity that disorders the mind. The law 
does not so regard it, but holds the man accountable if he 
knows right from wrong. 

When the mind is so destroyed as to overcome the will, and 
deprives him of not knowing what he his doing, then he is 
not responsible. 

The questions are : First, Was the act that of the prisoner ? 
Second, was it an act of premeditation, that happened at any 
time before the homicide, and whether the act was committed 
under the influence of insanity, so that he did not know what 
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he was doing ? If you have a substantial doubt upon one of 
these points, the prisoner must have the benefit of that 
doubt. 

My duty is done. Yours now commences. You must dis- 
charge it conscientiously. 

At one o'clock the jury were called into Court, and the fol- 
lowing proceedings took place : 

The Court said (addressing the jury) — Not having heard 
fronn you, I suppose you have not agreed upon a verdict. 

Foreman — Not yet, your Honor. 

The Court — I have sent for you to know if there is anything 
in regard to which I can give you information. 

The Foreman — I would like to state to your Honor that we 
have considered two points, that is — *' guilty, or not guilty," 
as we at present understand. 

The Court — ^I do not desire to know how you stand. 

The Foreman-r-If there is anything in addition to what we 
have heard, that is necessary to us, we should be glad to 
receive it. 

The Court — I understand that ; I will give you the benefit 
of that. I did not say to you, gentlemen, in my charge, that 
if you found the prisoner to be sane, but, that he did not do 
this act with premeditation, but did it from sudden impulse 
and in the heat of passion, that you might have found him 
guilty of a less ofience — that is, manslaughter in the third 
degree. 

I should, perhaps, have said then, and upon reflection, I 
think it is right I should say to you now, that the crime of kill- 
ing without a premeditated design, with a dangerous weapon, 
in the heat of passion, is called manslaughter in the third 
degree — a lesser oflFence than murder. The law says you may 
convict of a lesser offence where the party is indicted for a 
higher ofience in the same grade. 

I think it is impoiiant that you should agree upon this mat- 
ter, if you can, among yourselves; for we have occupied a long 
time in trying it. At the same time, I do not suggest nor urge 
upon any juror that he should give up or yield his conscientious 
convictions or judgment. I think you should abide by your 
conscientious convictions and judgment. What I mean to say 
is that if you believe the prisoner to have been sane at the 
time of committing the act, but that he did not do it with pre- 
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meditation — ^that it was done in the heat of passion and with- 
out design previously, with a dangerous weapon, the law 
defines that to be manslaughter in the third degree; and under 
this indictment for murder, you can find him guilty of that 

Mr. Parker — I wish to except to this, for this was not sug- 
gested at all in the case. 

Mr. Brady — This was never put in at all afl a defence, and I 
protest. 

The Court — I understand that perfectly, and I wish to say 
to the jury that they can find in that way. You have the 
benefit of the exception. 

Mr. Parker — It is entirely wrong, and I desire the Court to 
charge that upon the facts proved, there can be no verdict as 
a matter of law, except *' guilty, or *' not guilty." 

The Court — ^You can have the benefit of any exception upon 
that point. You can have an exception to the whole. 

Mr. Parker — I ask the Court to charge that the defence 
of insanity would be applicable to every degree of the crime. 

The Court — I have told them that. 

Mr. Parker — We do not wish to be compromised in this — 

The Court — I do not wish to compromise you at all. 

Mr. Parker — We have not tried the case at all on this 
defence. 

Mr. Brady — If the case had been tried with this as a defence, 
or this had been so understood, we would have had this up, 
and prepared argument in regard to this point; it was not 
defended or argued in this way at all. 

The Court — You have been tried for the higher crime, and 
that may include the lesser. 

Mr. Mitchell — The same rule about doubt, or reasonable 
doubt, applies to manslaughter as to murder, and I would like 
the jury to be instructed on that point. 

The Court — ^Yes, yes ! The only point is if you (the jury) 
have any doubt about premeditation, you can fall back on the 
lesser oflence. 

The Court continued open all day, no recess having been 
taken. At 6 o'clock, p. m. Judge Ingraham ami counsel 
appeared in Court, and learning that the jury had not then 
agreed, the judge stated that he would be present again at 
8J o'clock next morning; but that if they agreed before 11 
p. M., the Court would return and take the verdict 
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The jury returned and stated that they could not agree, and 
were discharged by the Court. 



SECOND TRIAL OF GEN. GEO. W. COLE, 
Far the Murder of L. Harris HiscocJc 



ALBANY (n. Y.) COUNTT, OYER AND TERMINER. — ^NOV. 12tH, 1868. 
— BEFORE JUSTICE HENRY 9OGEBOOM, AND AS80CUTE JUSTICES 
SMITH AND TUTTLE. 

The same counsel appeared for the People, as on the first 
trial. The counsel for the defence were also the same as on 
the first trial, although different duties were assigned to them 
in some instances. 

The testimony of the witnesses who testified at the first 
trial, and who were recalled on the second, has been omitted. 
The court room was quite crowded with summoned jurors, wit- 
nesses, members of the Bar and spectators. Senator Cole, of 
California, the brother of the accused, was present, as were 
other friends. The counsel on the part of the People were 
District Attorney Smith and Lyman Tremain, and in behalf 
of the prisoner, William J. Hadley, Amasa J. Parker and 
William A. Beach. James T. Brady of New York, had not 
arrived, and the counsel of the prisoner asked for a postpone- 
ment till the next day, to enable Mr. Brady to be present, but 
the Court declined to grant the postponement. 

During the examination of some of the jurors, arguments 
were had by several counsel upon the rule of law applicable 
to such cases. The fifteenth juror called was Alexander 
Mackey of Rensselaerville. As to him, the Court overruled 
the challenge for principal cause, and he was then challenged 
to the favor by the prisoner. S. W. Rosendale and Stephen 
Paddock were appointed triers. The juror stated that he had 
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read the accounts of the former trial, and had frora them ac- 
quired an impression, and that he had casually discussed the 
matter with others. But he only had an impression upon the 
subject, and such a one that he thought might readily be re- 
. moved by evidence. The question of the juror's competency 
was discussed by Messra Tremain and Beach, respectively. 
The Judge charged that it was the purpose of the law to con- 
stitute jurors wholly of men free from bias, prejudice or opin- 
ions. But in the progress of popular intelligence, and 
especially because of the dissemination of newspapers, if 
every person was to be excluded from juries because of his 
having heard or read of cases, and thereby acquired a slight 
impression of them, intelligent men would be excluded, and 
the jury box would be wholly filled up with ignorance. It 
was for that reason that the severe rule that had once pre- 
vailed had been somewhat relaxed. 

The triers foimd the juror to be competent. He was there- 
upon challenged peremptorily by the prisoner. 

Messrs. C. B. Sedgwick and David Mitchell, who were 
counsel on the former trial respectively for the prosecution 
and the prisoner, appeared now as counsel in the case. 

Upon the opening of the Court, District- Attorney Smith 
announced that he desired to challenge Richard D. Betta, of 
Albany, the fifth juror empannelled and sworn in the ca^e. 
This juror had been accepted without any questions being 
asked him as to whether he had entertained or avowed any 
opinions in the case. The District- Attorney stated that he 
had received reliable information that this juror had not only 
freely avowed an opinion in the case, but had been in the 
habit of frequently visiting the prisoner in jail, and had taken 
members of his family to visit him there. Upon this state- 
ment, Mr. Smith claimed the right to open the challenge and 
examine the question of the juror's competency. 

Mr. Parker, of counsel for the prisoner, in answer, claimed 
that no such practice had been known in the Courts, and that 
after a juror had been duly empannelled and sworn there wa* 
no power to displace him. 

Mr. Smith, in support of his motion, claimed that the law 
was well settled upon the point. He cited authorities, one 
reported in 13th Wendell, the case of the People v. Damon, 
and the other the case of the People v. Wilson, reported ij 
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Parker's Criminal Reports. In both these cases the Court 
held that at any time before evidence had been taken in a 
case a challenge to a juror could be renewed, and if the juror 
was shown to be incompetent or unfit he could be set aside. 
In both these cases the objection to the juror was that he en- 
tertained conscientious scruples against convicting a party of 
a crime for which the punishment was death. The Court had 
allowed the fact to be proven, and the juror was displaced. 

Mr. Beach, in answer to the District- Attorney, stated that 
he had heretofore supposed, contrary to the position advanced 
by his associate, Judge Parker, that there were cases in which 
it was within the province of the Court to re-open a challenge 
of a juror after a juror had been sworn. But he, Mr. Beach, 
claimed that it was a matter within the discretion of the 
Court, and a right only to be exercised in cases of the abso- 
lute legal disqualification of the juror. Did any other prac- 
tice prevail, and were challenges allowed to be renewed from 
time to time, a jury might never be obtained. He claimed 
that the cause alleged by the District- Attorney was not one 
of absolute disqualification. He also claimed that the prac- 
tice under the common law was not in any case to permit it 
unless where some new reason for a challenge had developed 
itself. 

The counsel also referred to some remarks made by Mr. 
Smith as to the conduct of the counsel for the prisoner during 
the trial, and declared his readiness to disclose some of the mo- 
tives that had actuated the prosecution, if he was challenged 
to do so. 

Mr. Parker asserted that the case now in question did not 
come within the doctrine laid down in the authorities to 
which Mr. Smith had referred. 

Mr. Smith oflFered to his adversaries the privilege of prov- 
ing anything he had said or done in the case at which they 
had taken offence. 

Mr. Beach asserted that Mr, Smith had stated to one Brown 
and one Van Alstyne that he would hang the prisoner if he 
could. 

Mr. Smith. — ^The assertion is utterly unfounded and the 
allegation false. I have never said so to Brown, Van Alstyne 
or to any one else. I believe the prisoner to be guilty of will- 
ful murder, and shall try this case upon that belief. 
24 
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Mr. Beach. — ^Mr. Smith hae just at this moment stated his 
belief. 

Mr. Smith.' — ^You himt up your Mr. Brown or Mr. Van 
Alstyne. 

Mr. Beach. — 1*11 hunt you pretty close. 

Judge Hogeboom decided that jurors are not entirely beyond 
the reach of the Court where good cause is shown for their 
rejection. He referred to several cases in which it would be 
clearly proper for such interference, such as the sudden Ul- 
nesB of a juror, proof of his religious scruples, his being over 
the legal age, *or without the requisite property qualification. 
If in such cases a juror may be removed, then may he be for 
other reasons. It would be a mockery of justice to try a case 
tvhere a portion of the jury had made up its judgment and was 
beyond the reach of proof or argument. An admission to the 
panel of jurors is qualified and not absolute. In this case he 
would allow the challenge to be renewed, if the prosecution 
showed any good reason why it had not been made before. 

In regard to the personal and professional dispute between 
the counsel, the Judge stated that the prosecuting officer, in 
entering upon and opening a case, had a right to indulge and 
give expression to his belief as to the guilt of the party on 
trial. It was equally his right to make avowal of such belief, 
as it was for the counsel for the prisoner to state his belief of 
the innocence of his client. The Judge then called upon the 
District- Attorney to show why the motion was now made. 

The District- Attorney then, upon being sworn, testified t^ 
the grounds upon which he expected to prove the disqualifi- 
cation of the juror. 

The Judge decided that the excuse rendered by the District- 
Attomey was sufficient to allow the challenge for principal 
cause. 

The juror was then challenged for favor, wid two jurors 
were sworn as triers. 

Mr. Betts was then sworn. (The juror here stated to the 
Court that he was over sixty years of age.) 

Mr. Beach said this was not ground of challenge, but was 
only an excuse for the juror. 

The Court ruled it was a gp*ound for his discharge. Ex- 
cepted to by the counsel for the defence. The juror was then 
discharged 
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When the jury was obtained DiBtrict- Attorney Smith opened 
the case for the people, reciting the facts of the homicide at 
Stanwix Hall, and quoting the law applicable to the case. He 
characterized the killing of L. Harris Hiscox by the prisoner 
as an act of cool deliberation and preparation, under circum- 
stances of extreme cruelty and cowardice, constituting the 
crime of willful murder, for which the jury, under their oaths, 
discarding all personal considerations as to the military career 
or character of the accused, and having in view only the law, 
the facts, and the welfare of society, had no other alternative 
than to render a verdict of conviction. 

At the conclusion of the District-Attorney's remarks, the 
first witness called was Judge Cornelius L. Allen, of Washing- 
ton county, who testified that he entered Stanwix Hall just 
before the homicide, and was examining the Hotel register, 
when he heard the report of a pistol. Turning around he saw 
Mr. Hiscox lying upon the floor, and the prisoner standing 
some ten or twelve feet off. He heard the prisoner say, " I 
thought that man was my best friend," or " one of my best 
friends," — " but he raped my wife while I was absent in the 
army." 

Counsel for the defence objected to the witness stating the 
declaration of the prisoner, but the Court overruled the objec- 
tion, and the defence excepted. 

The witness was cros&-examined by Mr, Parker, for the 
defence. 

James T. Brady appeared as an associate counsel for the 
prisoner. 

The following witnesses were then examined on the part of 
the People, viz. : Egbert Whittaker, John H. Mann, George W. 
Atkins, Dr. James H. Armsby and Ezra C. TreadwelL These 
witnesses are the same that were awom on a previoi^s triaL 
They detailed the circumstances of the homicide, the declar- 
ations made by the prisoner at the time, the weapons, letters, 
papers, &c., found upon him, and the character of the wound 
of the deceased. The People hereupon announced that their 
case was closed. 
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THE' DEFENCE. 

Mr. Brady, of counsel for the prisoner, asked that the Court 
direct the People to introduce as their witness the policeman. 
James Carlisle, who conversed with the prisoner, after his 
arrest, at the station -house, and for the avowed purpose of 
proving the declarations of the prisoner at that time. He 
claimed that spch was the practice in the English courts, and 
cited authorities in support of his position. 

Mr. Tremain, in reply, said that the English rule of practice 
was based upon a statute which required the statement upon 
the indictment of the names of all the witnesses sworn before 
the Grand Jury, but as no such statute existed in this State 
there could be no such rule. 

The counsel for the People declined to introduce the witness 
Carlisle, and so the matter ended. 

Mr. Hadley then opened the case on the part of the prisoner. 

At its conclusion, the defence called Dr. Marcus M. Manly. 
who was Surgeon of the 2d U. S. (Colored) Cavalry during the 
war. This was the regiment commanded by Gen. Cole. 

Dr. Manly testified to the nature of the injuries inflicted 
upon the prisoner's bowels, occasioned by the falling of a horse 
upon him, while in the service. He described the symptoms 
and effects upon the mind of Gen. Cole, and cited acts which 
the witness regarded as so singular as to lead him to the con- 
clusiciu that Gen. Cole's mind had been disturbed, and that 
there was a tendency to dementia. The knife found on the 
prisoner was identified by witness as belonging to a case of 
surgical instruments. 

The witness was cross-examined at great length by Mr. 
Tremain, as to his professional antecedents and his knowledge 
of the causes and character of melancholia and dementia. 

It was agreed by the respective counsel that the testimony 
of several witnesses, as taken upon the previous trial, should 
be read as evidence, without taking the oral examination of 
the witnesses, except as to any points on which counsel desired 
to make farther inquiry. 

The following witnesses were then orally examined. They 

were vwitnesses upon the former trial. These were James 

v'Cailisle, a policeman; Godfrey Weitzel, who as General, com- 

iSHinded a Corps to which the prisoner was att€iched; and 
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Lodewich Wooden, a member of the company uyder the pris- 
oner's command. Carlisle testified to declarations made by the 
prisoner on the night of the arrest as fx) his wife's statement 
to him of the violence done to her by Hiscock. The witnesses 
Weitzel and Woodin proved the injury to the prisoner by the 
falling of a horse upon* him, and the effect of that injury upon 
his physical and mental condition. 

The only point that led to a discussion between the counsel 
was as to the admissibility of evidence to prove the statements 
made by the prisoner as to the effects of the injury received 
by him to persons other than medical men. The Court admit- 
ted such statements. 

The reading of the testimony of Frank B. Garrett was com- 
pleted and it was sworn to by Mr. Garrett. 

Bernard Kavanagh was the next witness. He was the jailor 
of the Albany jail during the prisoner's confinement there, up 
to the first of January last Witness testified to Cole's decla- 
ration to him relative to the cii'cumstances that first induced 
him to suspect that there was something wrong between 
Hiscock and prisoner's wife. Cole stated to witness that his 
firsrt suspicion, when accosted by Hiscock in the street, at 
Syracuse, and inquired of by the latter when he (Cole) was 
going to New York, was that there was something wrong 
in regard to some property. He also said he first supposed 
the coolness on the part of his wife had its origin in this ques- 
tion of property. 

On the cross-examination, witness testified that Mrs. Cole 
was in the habit of visiting the prisoner at the jail for some six 
weeks immediately subsequent to the homicide. She called 
generally at 9 a. m. and remained till llj or a quarter to 12, 
returning frequently in the afternoon. Had seen her bring 
books and papers. The first seven or eight days ^vitness 
remained in the room during the interviews between the 
prisoner and his wife, but after that he locked them in the 
room together, and left them alone. On one occasion wit- 
ness saw the prisoner sitting on his bed. Never saw Mrs. 
Cole on the bed, nor either Mr. or Mrs. Cole undressed, 
in whole or in part, except that her bonnet and shawl 
were off Prisoner wore a wrapper, and a pair of slip- 
Pers. 

The question in regard to the prisoner being undressed in 
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the company of bis wife was objected to by counsel for defence; 
but the objection was afterwards withdrawn. 

Dr. Lewis Postj testified to cases of insanity in the family of 
the prisoner. 

John Toitmsend, was called as a witness by the defence, and 
orally examined. He was not a witness upon the former triaL 
He resides in Ovid, Seneca county. He testified that he is an 
uncle of the prisoner. The grandmother of the prisoner was 
of unsound mind for a period of ten or fifteen years. Her men- 
tal infirmity was aggravated by the loss of property through 
the failure of a bank, and she remained in that condition till 
her death. The witness also testified that a sister of the pris- 
oner was subject to fits of melancholy. 

A discussion arose between the respective counsel as to the 
admissibility of evidence showing that at the bazaar in Syra- 
cuse, some three months before the homicide, there was u 
marked intimacy between Hiscock and Mrs. Cole, and that 
the prisoner was present and saw the evidence of it. The 
question was discussed at length by Messrs. Tremain and 
Beach. 

The Tlourt ruled out the evidence, but in doing so stated 
that it would reserve its decision as to kindred matters of 
proof when it was offered. The Judge in deciding the point 
said, that if it was shown that the prisoner acted under the 
influence of an ungovernable frenzy at the moment of the 
homicide, he should not be held responsible, but if otherwise, 
he should be adjudged guilty. 

The testimony of Mr. Fink, banker, of Syracuse, was read in 
evidence. 

The inquisition, taken by Coroner Gillespie, was submitted 
and received as evidence. 

James K CarroU, foreman of the coroner's jury, was called 
for the purpose of proving that among other effects found upcm 
the remains of Mr. Hiscock, were a photograph of Mrs. Cole, a 
silver tobacco box, presented to the deceased by Mrc. Cole, 
and also numerous letters widtten to him by different females. 
1 his testimony was objected to by the prosecution, who urged 
that it was an attempt to produce, by piecemeal, evidence of 
adultery, the attempt to prove which directly has been exclu- 
ded by the court. 

.Judgu Hogeboom decided not to admit the offer to prove by 
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James H. Carroll, the finding of the photograph of Mrs. Cole, 
the silver tobacco box, and the letters alleged to have been 
found on the body of Mr. Hiscock. The Court referred to a 
statement made by Mr. Brady, in connection with this offer, 
that the deceased, at the time of the homicide, wore upon his 
bosom a shirt stud that had been presented by General Cole to 
his wife. The Court remarked in regard to this, that it would 
not rale upon the admissibility of evidence to that effect at 
present; but intimated that in case it could be shown that the 
prisoner saw such a stud upon the bosom of the deceased at 
the time of the homicide, and recognized it as the one presen- 
ted by the prisoner to his wife, it might be admitted as evi- 
dence. The Court added, that from the testimony adduced 
as to the prisoner approaching the deceased from behind, it did 
not appear probable that he could have seen or recognized 
what the deceased wore upon his bosom. 

Mr. Carroll then testified that he was at the jail when Gen- 
eral Cole was first incarcerated, and that he was laboring 
under a great state of excitement. 

William If. Burrows^ who waa summoned on the former 
trial, but was too ill to appear, was sworn for the defence and 
testified that he had been engaged with the prisoner as a 
detective in the United States Revenue service, in the spring 
of 1867, and that in consequence of the dangerous character 
of the occupation, he (witness) had advised prisoner to arm 
himself. Witness showed Gen. Cole his own pistol, but the 
latter thought it was not effective, except at close quarters. 
Xo evidence was offered that General Cole had purchased a 
pistol at that time. 

Upon his cross-examination, witness testified that he did not, 
at any time, notice any evidence of insanity in Gen. Cole. On 
the re-direct examination, witness testified that he noticed 
that the prisoner appeare*d gloomy and reserved, and that it 
was difficult to draw him into conversation. 

George K Witkins, of Syracuse, and Dr. Walter Kempster, of 
the Utica Limatic Asylum, new witnesses on the part of the 
defence, were orally examined. They testified to the change 
in the appearance, conduct and conversation of the prisoner 
during and since the war. 

The counsel sought to prove by the latter witness the causes 
and characteristics of insanity, but the Court excluded it 
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for the reason that a sufficient number of witnesses had been 
examined upon that point Mr. Brady then oflfered to prove, 
in opposition to the position set up by the prosecution, that 
melancholies had at times a tendency to commit homicide, but 
the Court excluded it. Notwithstanding the ruling of the 
Court, a question was asked the witness by the prosecution 
which opened the subject of insanity ; and, on his re-direct 
examination, the witness testified to the several cases of mel- 
ancholia with homicidal intent, and also to cases of melan- 
cholia occurring suddenly and as suddenly recovering. 

The witness described cases occurring under his own observa- 
tion at Utica. Three cases, of women brought to the asylum 
imder the influence of melancholia, were referred to. One 
dashed her infant's brains out; another drowned her infant, 
and a third dashed her infant, with violence, upon the groimd. 
Another cut her own arm off. A man, suffering under the 
same form of insanity, voluntarily requested that he might be 
confined in the asylum on the ground that he had an irresisti- 
ble desire to kill his own grandchildren. He was so confined 
until his recovery from the disease. 

The witness expressed the opinion that change of character 
was the leading feature by which to determine the question of 
insanity, and intimated a belief that this change in the pris- 
oner was the effect of melancholia. 

Moses SommerSj one of the proprietors and editors of the 
Syracuse Standard, was called and examined orally as a wit- 
ness on the part of the defence. The witness was present at 
Stanwix Hall at the time of the homicide, and in the company 
of Hiflcock. He detailed the circumstances that then occur- 
red substantially as did the other witnesses. Soon after the 
homicide, the prisoner said to him Hiscock had dishonored 
his poor, innocent, simple wife, while he was absent in the 
army; had taken advantage of hei* during her illness; and 
that he, the prisoner, had proof of it; that she had sent for 
Hiscock to make her will; that she was ill in bed; that he 
had raised her up, caressed her, and attempted to ravish her. 
The prisoner at the station house wrote a note to his wife, 
which the witness delivered to her. 

The counsel for the People sought to prove the contents of 
the note, but objection was made that it should be produced. 
The Judge reserved the question as to whether he would per- 
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mit oral proof of it. In reply to a remark made by the wit- 
ness about the calamity of the case, and its unfortunate resultj 
upon the two families, the prisoner replied that he felt it, and 
that he expected to die for it. At one time the prisoner stat- 
ed k) witness that Hiscock had persecuted his wife for three 
years, but had not accomplished his purpose. 

Argument was had by respective counsel as to the admissi- 
bility of witness' opinion of the rationality or irrationality of 
the several acts and declarations of the prisoner after the homi- 
cide, because of his not being a professional witness. The 
Court allowed the proof, and the witness stated his judgment 
to be that they were rational. 

Coroner Gillespie identified the evidence taken on the in- 
quest before the Coroner's jury. 

Mary E. Cuyler^ a cousin of the prisoner, who formerly 
lived with his family, and a witness on the previous trial, was 
called to the stand and sworn. Her testimony did not vary 
materially from her former statement, though it contained 
some points not brought out. She described the circumstances 
connected with the discovery of the intimacy between Mr. 
Hiscock and Mrs. Cole, and the terrible excitement exhibit- 
ed by Gen. Cole in consequence, on the day before the homi- 
cide. He upbraided the witness for not telling him of it be- 
fore, or reasoning with Mrs. Cole, and for keeping silent until 
he was a ruined and disgraced man. Witness replied that 
she guessed it was not so bad as that; but Gen. Cole said, 
" Don't tell me; I know it all ; Mary has confessed," Witness did 
not see either the prisoner or his wife eat anything on Sunday 
or Monday before the homicide. Prisoner wept every time 
she saw him. He said be was going to New York, and would 
take his wife to Brooklyn, to prevent her seeing Hiscock. 
Witness put clothing enough in Mrs. Cole's trunk to last her 
three months. Saw Gen. Cole on Tuesday morning. He was 
still greatly excited and wept. He said he would stop in 
Albany to see Mr. Barto, Mrs. Cole's half-brother. He showed 
witness a ring that he said Hiscock had given his wife; and 
that she wore it next to her wedding-ring. He also said she 
had given him match boxes and shirt studs as love tokens, 
Mrs. Cole heard it all ; she was crying and made no 
reply. 

Counsel for the defence here exhibited a diagram of the As- 
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sembly Chamber, and proposed to identify it as the one sent 
by Mr. Hiscock to Mrs. Cole. Objected to. 

The Court said it would decide as to the admissibility of 
the evidence when such evidence should be presented. 

Witness then testified that on Monday before the homicide 
Gen. Cole came home and said that he had been followed by 
a strange man whom he suspected Mr. Hiscock had hired to 
assassinate him. 

Counsel here produced a photograph of a residence, and 
asked witness to identify it. Objected to. 

Mr. Hadley said the defence proposed to show to the satis- 
faction of the jury that adulterous intercourse was maintained 
between Mr. Hiscock and Mrs. Cole in 1864 and continued 
from that time until his death. 

Mr. Brady argued at length the admissibility of the testi- 
mony, claiming that the defence would prove, beyond a doubt, 
by a number of witnesses, that Mrs. Cole was seduced by the 
intimate friend of her husband, in her bedroom during her 
sickness; that he continued the adulterous intercourse with 
her, taking no particular pains to conceal it, and riding with 
her in coaches through ^he streets of Syracuse until it became 
a public scandaL 

The Court held that evidence of the adultery was inadmis- 
sible. 

Mr. Brady argued that the presence of the studs upon the 
adulterous bosom, the wearing of the ring, Ac, was equiva- 
lent to a discovery of the adulterer in flagraade ddictu. He 
claimed that the adultery was continuous and that the pri- 
soner was justified in the homicide. 

Mr. Beach said he wished to prove the adultery by otheis, 
in order to substantiate Mrs. Cole's confession to her husband. 

The Court ^dd they would allow proof of what Mrs. Cole 
said, and that Cole said he knew it all. 

After further argument, the Court ruled that the oflfer to 
prove adultery was inadmissible, and defence excepted. 

The examination being renewed, witness sedd the General 
told her the confession was not fit to tell her, but that his 
wife had been more sinned against than sinning. 

On her cross-examination, witness said Mrs. Cole one day 
left her rings on a table and witness found them ; asked Mrs. 
Cole -whore she got the ring marked "W. & H."; diie said 
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she bought it; witness replied, " I did not know you traded 
with Willard & Hawley ;** Mrs. C6le colored up and turned away. 

Witness then identified the paper which prisoner gave her 
the day he left Syracuse, directing her to have it published in 
i:;ase she heard, of "a fuss." Witness was asked if she had 
testified to anything about the match-box, stud and ring on 
her previous examinations^ and replied that she had not, and 
had not conversed with any one about them since. 

On the re-direct examination witness testified that she had 
not so testified, because she was not asked about them, and 
that she had forgotten about them until after she left the wit- 
ness stand on the previous trial. 

Jame8 GiUespie^ Coroner at the time, proved that he found 
four shirt-studs upon the bosom of the shirt of Hiscock. 

Monigomery Pdton^ sworn — ^Beside in Syracuse. In May of 
the year 1867, witness received the following letter from the 
prisoner : 

Sweeney's Hotel, May 30. 
Dear Sir : I pledge you my honor that whatever your an- 
swer may be to this letter, no one shall ever know but myself, 
or even that I ever wi'ote you or you me. 

There has been some rumor in Syracuse of a suspicious 
nature in regard to Mary, and a certain limb of the law. Now, 
I have less confidence in Mrs. C.'s discretion than in her in- 
tegrity. She has no discretion and but little care for people's 
opinion, you probably know. 

If there is any foundation for such rumor, I want to know 
it, that I may quietly drop some hint and stop it without pub- 
hcity or disgrace. 

If there be no cause, I don't want to hurt any one's feelings. 

You must know more about this than any one else, so please 
write to me at once just how it, is or wa% fully, fairly, unspar- 
ingly, that I may quietly and quickly put an end to it by a 
broad hint to my wife. You will thus do her a kindness as 
well as myself, and perhaps save a scene unpleasant and dis- 
graceful. Write me the facts fully and frankly. Direct to me 
at Sweeney's Hotel, Chatham street. New York, 

A few days since while in Syracuse I was somewhat asUmr 
iahedk and will tell you why when w^e meet. 

Yours, &a, Geo. W. Cole. 
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Hi^ wiUi^'Hi tstai/A that he answered the letter the same daj 
he Titi'Mi\'«'A it 

Mr Trc'iriaiii a^ked the prisonerB comiAel if they intended 
Ut prove th*? f:uuUtut» of that reply. Mr. Hadley replied in 
i\ut affirmative. It was thereupon objected that it could uot 
Uj done nn\i*m it was shown to be lost The Court stated 
tliiit it would pcnuit the prisoner to be examined upon the 
NuljiJ(;c't of the loss of the letter. The prisoner's counsel stated 
that they had not yet decided whether they would take that 
(bourse. 

IVilliam J. Hfjulley^ counsel of the prisoner, was then exam- 
inctd. His tiistiinony taken on the former trial, was read. 

Tho witiiesfl further stated that he had heard the prisoner 
UA\ UiH wife m jail that their relations must cease, and that 
h\h\ inuHt diHcontiime her visits to the jail. He could not say 
that lu) had mjou Mrs. Cole at the jail more than twice. The 
priHoncr^H tnanner towards her was very kind. She remained 
hori» about a week, and then returned after Senator Cole ar- 
riviul, but how long she then remained the witness does not 
rort»lh»ot. 

Tht» ])riHoner*B counsel proposed to read the letter from 
Mrn. Colo to the prisoner, read upon the former trial, which 
ill doNi^nuttHl ua hor ** second confession," and which was kept 
bv Mr, IbuUoy in his siife till produced at a meeting of the 
o\>uum»K 

Mi\ Tiviuain objected to the reading of thfe letter upon the 
pNMtud that thon* >v5\i!i no proof of its ever having been seen 
b\ tho lu i^ouor. It had Kx^n read at the former trial by con- 
H%nK whioh tho ivuns^^l dei^line to give now. The counsel 
olcuiwji \\\i\x this }^}vr was the productioQ of collusion, and 
uo\x>v si^vn b\ tho j^risK^ior. 

%^ui*iv Ibvi^vK^^n^ dtvubnit^^ admit the reading of the letter. 

Iho ts st\ iUNv.y of Jv hu M. Bailey, Assistant ttstrict-Attor- 
uo\. ,^s to M:^ v\i\ !orV n.<tinK>ny hefv^i^ the Grand Jury, was 
i>\^ 5, s^\v\ i:„^t o:^ HouTA' S:v.i:h, Dismct-Attoraey, relative to 
\\.^ uw^. o. > of :v:h \ir ar.i Mrs^ Cuvlvr befor^ the Grand 
* v,^ \ , :;o o , \v: . : : .v,:; ^ viit r.v-v w-mi to shv»w that the testi- 
^^^^ ,\ ot \ ,>,:,. :!< >ft ;: V; :s«ntji K :\^v the Gx^knd Jury and upon 
^'>^ ?> ^ .*. 1 ,vl oA :* c OA3^ .u5:r5:\i i:: e*«^^nixa! pairticulars. 

^ '" ' ^^ *^^' y-xts».v .V. r, Th^- rt*i ii; ^vi.ieac^ the paper f>r 
V ,: ,v^, ,v. ., \ ^x ;;^ ^.-^;>*,v.^r ix ;i. i-i^is of Mi«. Cuvier 
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on the Tuesday preceding the homicide, as testified to by Mrs. 
Cuyler, and printed in the first trial. 

I?r. Claudius C. Coan, of Ovid, Seneca county, was orally 
examined by District-Attorney Smith — Am a physician, and 
seventy-five years of age ; and was nineteen years the family 
physician ; well knew the grandparents of the prisoner ; 
never knew or heard of any insanity in the family, or the 
grandparents. On his cross-examination he stated that he 
had but little experience in cases of insanity, and did not 
know the diiFerence between melancholy and melancholia. 

John Maher and Bernard K Winne, employees at Stanwix 
Hall, were examined by Mr. Smith — They proved that His- 
cock had arrived at the hotel on the morning of the day 
before the homicide. This testimony was given to rebut the 
assumption made by Mr. Hadley in his opening, that the pris- 
oner had an opportunity to have slain Hiscock at Syracuse on 
the day before, had the killing not been the result of a sud- 
den impulse. 

Willis H. Bamumj of Syracuse, was sworn and orally exam- 
ined — ^He testified that he had known the prisoner from 1850, 
and that he had not discovered any dijBFerence in his manner 
or conduct before or after the war. 

/>r. Lansing, of Albany, testified that, in his opinion, the 
prisoner was of sound mind. 

Mrs. Luanda Pdton, of Syracuse, a half sister of Mrs. Cole, 
was sworn — ^^Vitnes8 saw General Cole on the Sunday previous 
to the homicide. Prisoner said, " I thought I had left friends 
in Syracuse ; you know about this afikir between Mary and 
Hiscock." I told him I knew nothing of it. He insisted I 
was responsible as a Christian woman, and said he was ruined 
and disgraced. He was wild and excited ; he blamed my 
mother ; he also said, " I shall be brought to the grave in sor- 
row ;" he said my mother should take care of her daughter. 

Nicholas Sigsbee was sworn — ^Was Under Sheriff of Albany 
county at the time of the homicide ; witness testified that 
prisoner requested him, shortly after the homicide, to procure 
a place for his wife and children to board, and to get it near 
the jail, if possible, so that she could visit him daily. 

Mr. Tremain then a^ed the witness if Gen. Cole ever told 
the witness he had no intention to kill Hiscock until after he 
had seen Barto at the Delavan House after he arrived here on 
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The witness stated that he answered the letter the same day 
he received it. 

Mr. Tremain asked the prisoner s counsel if they intended 
to prove the contents of that reply. Mr. Hadley repUed in 
the aflSrmative. It was thereupon objected that it could not 
be done unless it was shown to be lost The Court stated 
that it would permit the prisoner to be examined upon the 
subject of the loss of the letter. The prisoner's counsel stated 
that they had not yet decided whether they would take that 
course. 

William J. Hadley, counsel of the prisoner, was then exam- 
ined. His testimony taken on the former trial, was read 

The witness further stated that he had heard the prisoner 
tell his wife in jail that their relations must cease, and that 
she must discontinue her visits to the jail. He could not say 
that he had seen Mrs. Cole at the jail more than twice. The 
prisoner's manner towards her was very kind. She remained 
here about a week, and then returned after Senator Cole ar- 
rived, but how long she then remained the witness does not 
recollect. 

The prisoner's coimsel proposed to read the letter from 
Mrs. Cole to the prisoner, read upon the former trial, which 
ic» designated as her " second confession,'* and which was kept 
by Mr. Hadley in his safe till produced at a meeting of the 
counsel. 

Mr. Tremain objected to the reading of thb letter upon the 
ground that there was no proof of its ever having been seen 
by the pisoner. It had been read at the former trial by con- 
sent, which the counsel decline to give now. The counsel 
claims that this paper was the production of collusion, and 
never seen by the prisoner. 

Judge Hogeboom decided to admit the reading of the letter. 

The testimony of John M. Bailey, Assistant District-Attor- 
ney, as to Mrs. Cuyler's testimony before the Grand Jury, was 
read; also, that of Henry Smith, District-Attorney, relative tx) 
the testimony of both Mr. and Mrs. Cuyler before the Grand 
Jury. The object of this evidence was to show that the testi- 
mony of both these witnesses before the Grand Jury and upon 
the former trial of the case diflered in essential particulars. 

Counsel for prosecution then read in evidence the paper for 
publication left by the prisoner in the hands of Mrs. Cuyier 
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on the Tuesday preceding the homicide, as testified to by Mrs. 
Cuyler, and printed in the first trial. 

Dr. Claudius C. Coan, of Ovid, Seneca county, was orally 
examined by District- Attorney Smith — Am a physician, and 
seventy-five years of age ; and was nineteen years the family 
physician ; well knew the grandparents of the prisoner ; 
never knew or heard of any insanity in the family, or the 
grandparents. On his cross-examination he stated that he 
had but little experience in cases of insanity, and did not 
know the difference between melancholy and melancholia. 

John Maher and Bernard K Winne, employees at Stanwix 
Hall, were examined by Mr. Smith — ^They proved that His- 
cock had arrived at the hotel on the morning of the day 
before the homicide. This testimony was given to rebut the 
assumption made by Mr. Hadley in his opening, that the pris- 
oner had an opportunity to have slain Hiscock at Syracuse on 
the day before, had the killing not been the result of a sud- 
den impulse. 

WiUis H. Bamunij of Syracuse, was sworn and orally exam- 
ined — He testified that he had known the prisoner from 1850, 
and that he had not discovered any difference in his manner 
or conduct before or after the war. 

Br. Lansing, of Albany, testified that, in his opinion, the 
prisoner was of sound mind. 

Mrs. Luanda Pdton, of Syracuse, a half sister of Mrs. Cole, 
was sworn — ^^Vitness saw General Cole on the Sunday previous 
to the homicide. Prisoner said, " I thought I had left friends 
in Syracuse ; you know about this affair between Mary and 
Hiscock." I told him I knew nothing of it. He insisted I 
was responsible as a Christian woman, and said he was ruined 
and disgraced. He was wild and excited ; he blamed my 
mother ; he also said, " I shall be brought to the grave in sor- 
row;" he said my mother should take care of her daughter. 

Nicholas Sigsbee was sworn — Was Under Sheriff* of Albany 
county at the time of the homicide ; witness testified that 
prisoner requested him, shortly after the homicide, to procure 
a place for his wife and children to board, and to get it near 
the jail, if possible, so that she could visit him daily. 

Mr. Tremain then aAed the witness if Gen. Cole ever told 
the witness he had no intention to kill Hiscock until after he 
had seen Barto at the Delavan House after he arrived here on 
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The witness stated that he answered the letter the same day 
he received it. 

Mr. Tremain asked the prisoner*s counsel if they intended 
to prove the contents of that reply. Mr. Hadley replied in 
the affirmative. It was thereupon objected that it could not 
be done unless it was shown to be lost The Court stated 
that it would permit the prisoner to be examined upon the 
subject of the loss of the letter. The prisoner's counsel stated 
that they had not yet decided whether they would take that 
course. 

William J. Hadley, counsel of the prisoner, was then exam- 
ined. His testimony taken on the former trial, was read 

The witness further stated that he had heard the prisoner 
tell his wife in jail that their relations must cease, and that 
she must discontinue her visits to the jaiL He could not say 
that he had seen Mrs. Cole at the jail more than twice. The 
prisoner's manner towards her was very kind. She remained 
here about a week, and then returned after Senator Cole ar- 
rived, but how long she then remained the witness does not 
recollect. 

The prisoner's counsel proposed to read the letter from 
Mrs. Cole to the prisoner, read upon the former trial, which 
is designated as her " second confession," and which was kept 
by Mr. Hadley in his safe till produced at a meeting of the 
counsel. 

Mr. Tremain objected to the reading of thb letter upon the 
ground that there was no proof of its ever having been seen 
by the pi'isoner. It had been read at the former trial by con- 
sent, which the counsel decline to give now. The counsel 
claims that this paper was the production of collusion, and 
never seen by the prisoner. 

Judge Hogeboom decided to admit the reading of the letter. 

The testimony of John M. Bailey, Assistant District- Attor- 
ney, as to Mrs. Cuyler's testimony before the Grand Jury, was 
read; also, that of Henry Smith, District-Attorney, relative f/) 
the testimony of both Mr. and Mrs. Cuyler before the Grand 
Jury. The object of this evidence was to show that the testi- 
mony of both these witnesses before the Grand Jury and upon 
the former trial of the case differed in essential particulars. 

Counsel for prosecution then read in evidence the paper for 
publication left by the prisoner in the hands of Mrs. Cuyler 
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on the Tuesday preceding the homicide, as testified to by Mrs. 
Cuyler, and printed in the first trial. 

I>i\ Claudius C. Coan^ of Ovid, Seneca county, was orally 
examined by District- Attorney Smith — Am a physician, and 
seventy-five years of age; and was nineteen years the family 
physician ; well knew the grandparents of the prisoner ; 
never knew or heard of any insanity in the family, or the 
grandparents. On his cross-examination he stated that he 
had but little experience in cases of insanity, and did not 
know the difference between melancholy and melancholia. 

John Maker and Bernard V. Winne, employees at Stanwix 
Hall, were examined by Mr. Smith — ^They proved that His- 
cock had arrived at the hotel on the morning of the day 
before the homicide. This testimony was given to rebut the 
assumption made by Mr. Hadley in his opening, that the pris- 
oner had an opportunity to have slain Hiscock at Syracuse on 
the day before, had the killing not been the result of a sud- 
den impulse. 

JViHis H, Bamum, of Syracuse, was sworn and orally exam- 
ined — He testified that he had known the prisoner from 1850, 
and that he had not discovered any difference in his manner 
or conduct before or after the war. 

Dr. Lansing, of Albany, testified that, in his opinion, the 
prisoner was of sound mind. 

Mrs. Luanda PeUon, of Syracuse, a half sister of Mrs. Cole, 
was sworn — ^AVitness saw General Cole on the Sunday previous 
to the homicide. Prisoner said, *' I thought I had left friends 
in Syracuse ; you know about this affair between Mary and 
Hiscock." I told him I knew nothing of it. He insisted I 
was responsible as a Christian woman, and said he was niineJ 
and disgraced. He was wild and excited ; he blamed my 
mother ; he also said, ** I shall be brought to the grave in sor- 
row;" he said my mother should take care of her daughter. 

Nicholas Sigsbee was sworn — ^Was Under Sheriff of Albany 
county at the time of the homicide ; witness testified that 
priaoner requested him, shortly after the homicide, to procure 
a place for his wife and children to board, and to get it near 
the jail, if possible, so that she could visit him daily. 

Mr. Tremain then aAed the witness if Gen. Cole ever told 
the witness he had no intention to kill Hiscock until after he 
had seen Barto at the Delavan House after he arrived here on 
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The witness stated that he answered the letter the same day 
he received it. 

Mr. Treraain asked the prisoner s counsel if they intended 
to prove the contents of that reply. Mr. Hadley replied in 
the affirmative. It was thereupon objected that it could not 
be done unless it was shown to be lost. The Court stated 
that it would permit the prisoner to be examined upon the 
subject of the loss of the letter. The prisoner's counsel stated 
that they had not yet decided whether they would take that 
course. 

William J. Hadley, counsel of the prisoner, was then exam- 
ined. His testimony taken on the former trial, wa« read. 

The witness further stated that he had heard the prisoner 
tell his wife in jail that their relations must cease, and that 
she must discontinue her visits to the jaiL He could not say 
that he had seen Mrs. Cole at the jail more than twice. The 
prisoner's manner towards her was very kind. She remained 
here about a week, and then returned after Senator Cole ar- 
rived, but how long she then remained the witness does not 
recollect. 

The prisoner's coimsel proposed to read the letter from 
Mrs. Cole to the prisoner, read upon the former trial, which 
IB designated as her " second confession," and which was kept 
by Mr. Hadley in his safe till produced at a meeting of the 
counsel. 

Mr. Tremain objected to the reading of thfe letter upon the 
ground that there was no proof of its ever having been seen 
by the prisoner. It had been read at the former trial by con- 
sent, which the counsel decline to give now. The counsel 
claims that this paper was the production of collusion, and 
never seen by the prisoner. 

Judge Hogeboom decided to admit the reading of the letter. 

The testimony of John M. Bailey, Assistant District- Attor- 
ney, as to Mrs. Cuyler's testimony before the Grand Jury, was 
read; also, that of Henry Smith, District-Attorney, relative ♦x) 
the testimony of both Mr. and Mrs. Cuyler before the Grand 
Jury. The object of this evidence was to show that the testi- 
mony of both these witnesses before the Grand Jury and upon 
the former trial of the case differed in essential particulars. 

Counsel for prosecution then read in evidence the paper for 
publication left by the prisoner in the hands of Mrs. Cuyier 
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on the Tuesday preceding the homicide, as testified to by Mrs. 
Cuyler, and printed in the first trial. 

Dr. Clavdius C Coaw, of Ovid, Seneca county, was orally 
examined by District- Attorney Smith — Am a physician, and 
seventy-five years of age ; and was nineteen years the family 
physician ; well knew the grandparents of the prisoner ; 
never knew or heard of any insanity in the family, or the 
grandparents. On his cross-examination he stated that he 
had but little experience in cases of insanity, and did not 
know the difference between melancholy and melancholia. 

John Maker and Bernard V. Winne, employees at Stanwix 
Hall, were examined by Mr. Smith — ^They proved that His- 
cock had arrived at the hotel on the morning of the day 
before the homicide. This testimony was given to rebut the 
assumption made by Mr. Hadley in his opening, that the pris- 
oner had an opportunity to have slain Hiscock at Syracuse on 
the day before, had the killing not been the result of a sud- 
den impulse. 

WiCis ff. Bamum, of Syracuse, was sworn and orally exam- 
ined — He testified that he had known the prisoner from 1850, 
and that he had not discovered any difference in his manner 
or conduct before or after the war. 

Dr, Lansing^ of Albany, testified that, in his opinion, the 
prisoner was of sound mind. 

Mrs, Luanda PeUcm, of Syracuse, a half sister of Mrs. Cole, 
was sworn — ^AVitness saw General Cole on the Sunday previous 
to the homicide. Prisoner said, " I thought I had left friends 
in Syracuse ; you know about this affair between Mary and 
Hiscock." I told him I knew nothing of it. He insisted I 
was responsible as a Christian woman, and said he was i-uined 
and disgraced. He was wild and excited ; he blamed my 
mother ; he also said, " I shall be brought to the grave in sor- 
row;*' he said my mother should take care of her daughter. 

NirJidas Sigshee was sworn — ^Was Under Sheriff of Albany 
county at the time of the homicide ; witness testified that 
prisoner requested him, shortly after the homicide, to procure 
a place for his wife and children to board, and to get it near 
the jail, if possible, so that she could visit him daily. 

Mr. Tremain then ae&ed the witness if Gen. Cole ever told 
the witness he had no intention to kill Hiscock imtil after he 
had seen Barto at the Delavan House after he arrived here on 
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The witness stated that he answered the letter the same day 
he received it. 

Mr. Tremain asked the prisoner's counsel if they intended 
to prove the contents of that reply. Mr. Hadley replied in 
the affirmative. It was thereupon objected that it could not 
be done unless it was shown to be lost. The Court stated 
that it would permit the prisoner to be examined upon the 
subject of the loss of the letter. The prisoner's counsel stated 
that they had not yet decided whether they would take that 
course. 

William J. Hadley, counsel of the prisoner, was then exam- 
ined. His testimony taken on the former trial, was read. 

The witness further stated that he had heard the prisoner 
tell his wife in jail that their relations must cease, and that 
she must discontinue her visits to the jail. He could not say 
that he had seen Mra Cole at the jail more than twice. The 
prisoner's manner towards her was very kind. She remained 
here about a week, and then returned after Senator Cole ar- 
rived, but how long she then remained the witness does not 
recollect. 

The prisoner's coimsel proposed to read the letter from 
Mrs. Cole to the prisoner, read upon the former trial, which 
is designated as her " second confession," and which was kept 
by Mr. Hadley in his safe till produced at a meeting of the 
counsel. 

Mr. Tremain objected to the reading of thfe letter upon the 
ground that there was no proof of its ever having been seen 
by the p-isoner. It had been read at the former trial by con- 
sent, which the counsel decline to give now. The counsel 
claims that this paper was the production of collusion, and 
never seen by the prisoner. 

Judge Hogeboom decided to admit the reading of the letter. 

The testimony of John M. Bailey, Assistant Districts Attor- 
ney, as to Mrs. Cuyler's testimony before the Grand Jury, was 
read; also, that of Henry Smith, District-Attorney, relative ^o 
the testimony of both Mr. and Mrs. Cuyler before the Grand 
Jury. The object of this evidence was to show that the testi- 
mony of both these witnesses before the Grand Jury and upon 
the former trial of the case dijBTered in essential particulars. 

Counsel for prosecution then read in evidence the paper for 
publication left by the prisoner in the hands of Mrs. Cuyier 
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on the Tuesday preceding the homicide, as testified to by Mrs. 
Cuyler, and printed in the first trial. 

i>r. Claudius C Coan, of Ovid, Seneca county, was orally 
examined by District-Attorney Smith — Am a physician, and 
seventy-five years of age ; and was nineteen years the family 
physician ; well knew the grandparents of the prisoner ; 
never knew or heard of any insanity in the family, or the 
grandparents. On his cross-examination he stated that he 
had but little experience in cases of insanity, and did not 
know the difference between melancholy and melancholia. 

John Maker and Bernard V. Winne, employees at Stanwix 
Hall, were examined by Mr. Smith — ^They proved that His- 
cock had arrived at the hotel on the morning of the day 
before the homicide. This testimony was given to rebut the 
assumption made by Mr. Hadley in his opening, that the pris- 
oner had an opportunity to have slain Hiscock at Syracuse on 
the day before, had the killing not been the result of a sud- 
den impulse. 

WiUis ff. Barnurrty of Syracuse, was sworn and orally exam- 
ined — He testified that he had known the prisoner from 1850, 
and that he had not discovered any difiference in his manner 
or conduct before or after the war. 

Dr. Lansing^ of Albany, testified that, in his opinion, the 
prisoner was of sound mind. 

Mrs. Luanda Pdtm, of Syracuse, a half sister of Mrs. Cole, 
was sworn — ^AVitness saw General Cole on the Sunday previous 
to the homicide. Prisoner said, " I thought I had left friends 
in Syracuse ; you know about this aflair between Mary and 
Hiscock." I told him I knew nothing of it. He insisted I 
was responsible as a Christian woman, and said he was ruined 
and disgraced. He was wild and excited ; he blamed my 
mother ; he also said, " I shall be brought to the grave in sor- 
row ;" he said my mother should take care of her daughter. 

Nicholaa Sigsbee was sworn — ^Was Under Sheriff of Albany 
county at the time of the homicide ; witness testified that 
prisoner requested him, shortly after the homicide, to procure 
a place for his wife and children to board, and to get it near 
the jail, if possible, so that she could visit him daily. 

Mr. Tremain then ae^ced the witness if Gen. Cole ever told 
the witness he had no intention to kill Hiscock until after he 
had seen Barto at the Delavan House after he arrived here on 
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the day of the homicide ; also, if prisoner had told him His- 
cock had not full intercourse with his (Cole's) wife. 

The question was objected to, and after elaborate argument 
the Court overruled the objection. 

Witness then replied that prisoner told him that Hiscock 
had never wholly had connection with his wife, and that if 
Mr. Barto had taken more interest in his case, the homicide 
would never have occurred. Prisoner said that after he had 
told Barto of the circumstances he (Barto) walked out of the 
room, saying, '* You will think better of this in the m^oming," 
and he (Cole) thought he had no alternative but to shoot 
Hiscock. 

The witness was subjected to a very searching cross-exami- 
nation, in the course of which he was asked if he had ever 
told Edvidn R. Fox that Cole was a cold-blooded murderer — 
that he (Sigsbee) would hang Cole, and that the next time he 
got a jury he would fix him. The witness denied ever say- 
ing so to any person. Never told any person he would hang 
prisoner like a dog. 

Edwin B. Fox, of Rochester, was then sworn and testified 
that Sigsbee had told him that Cole was a cold-blooded mur- 
derer, and that the next time he would have all countrymen 
on the jury and he would hang Cole. 

On the cross-examination of witness, he stated he had 
killed a negro soldier in his company for insubordination, and 
had been afterwards dismissed from the army by Gen. Butler 
for speaking disrespectfully of Gen. Butler. 

Peter Allanson testified that Sigsbee had frequently told wit- 
ness he would hang Cole like a dog, and that Cole was a cold- 
blooded murderer. 

The testimony in the case here closed. 

Judge Hogeboom stated that he would permit three coun- 
sel to address the jury, but that the time consumed by the 
counsel on either side, must, in the aggregate, be confined to 
six hours. 

Judge Parker, on behalf of the prisoner, submitted the fol- 
lowing as the points that he desired the Court to embody in 
his charge to the jury : 

First : That if the jury find that the prisoner commit- 
ted the homicide by reason of physical disease, or some 
moral cause not voluntarily induced by himself^ unable to 
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control his will or actioDS, then, in judgment of law, he was 
insane and not guilty of any oflfence. 

Second : If the prisoner was moved by an insane impulse 
controlling his will and judgment, too powerful for resist- 
ance, and such insane impulse arising from physical or moral 
causes, then prisoner is not guilty. 

Third : If the prisoner was suffering great depression of 
spirits from physical causes, and that after the discoveries 
made to him and because of the want of sleep and the distress 
of mind resulting from it, he casually met Hiscock and was 
borne away by an uncontrollable frenzy to take his life, he is 
irresponsible. 

Fourth : If the jury have a reasonable doubt of the sanity 
of the prisoner, he is entitled to an acquittal 

Fifth : The question of sanity is one wholly of facts for the 
jury. 

Mr. Tremain, on the part of the prosecution, submitted the 
following points : 

First : It is not necessary to make out a case of premedita- 
tion, that there should be any lapse of time between the 
period of intention and of execution. 

Second : The design is none the less because it is coupled 
with a condition of passion. 

Third : If the prisoner was sane at the time of the homi- 
cide, it is no excuse that he had before been informed of an 
act of adultery. 

Fourth : There is no proof whatever of adultery in this case. 

Fifth : If the prisoner knew the consequences of his act of 
killing, he is liable. Mere morbseness of disposition is not 
insanity. The insanity must be such as to deprive him of 
reason. 

Sixth : If the prisoner sought out the deceased with deadly 
weapons and for the purpose of abusing him, such facts are 
strong evidence of insanity. 

Seventh : The prisoner's declarations are no evidence of 
the truth of the assertions embodied in them. They are only 
allowed as evidence to show the condition of his mind as to 
its soundness, and the same is true of the declarations of his 
wifa 

Eighth : Though the prisoner was in a passion, it is no 
excuse if he was at the time sane. 
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Ninth : The weight of the medical evidence is a question 
for the jury. 

Mr. Mitchell opened the argument on the part of the pris- 
oner. He spoke of the importance and of the interest fek in 
the case. He alluded to the strong array of counsel on the 
part of the prosecution. Usually the prosecution in such 
cases is left to the District- Attorney of the county and to the 
Attorney- General. But in this case two personal friends of 
the deceased had been employed to urge the c€we to a convic- 
tion of the prisoner. The counsel animadverted with severity 
upon the declaration of the District- Attorney in his opening 
that the prisoner had committed the homicide for the purpose 
of obtaining notoriety and eclat. 

The counsel spoke of the character of the prisoner during 
all his life, and of the brilliant reputation that he had acquired 
in the army, and asked how he could have been guilty of such 
an act as this without being controlled by some purpose such 
as is not found in men under like circumstances, when gov- 
erned by reason. The only possible hypothesis upon which 
such conduct can be accounted for is in the insanity of the 
prisoner. 

The counsel at length adverted to the testimony upon the 
subject of the insanity of the prisoner and of his family, and 
to the law applicable to the question. The medical statistics 
show that out of the aggregate number of 482 cases of insan- 
ity, the number of 110 arose from hereditary causes and 60 
from domestic aflBictions. The prisoner had been shown by 
the proof to have been subject to both these causes. 

The counsel described the circumstances that existed for 
three days at Syracuse before the journey of the prisoner to 
Albany, the disclosures there made to him, his great agony of 
mind, his sleeplessness and deprivation of food, and claimed 
from this that his mind was disordered and his reason over- 
thrown. If the facts and motives thaj; impelled the prisoner 
would not produce insanity, he, the counsel, would like lo 
know any state of circumstances that would. The counsel 
elcquently depicted the domestic calamity that had befallen 
his client, and closed with an earnest appeal to the jury to 
extend to him their sympathy and give him a deliverance bj* 
their verdict. 

Mr. Sedgwick opened the argument on the part of the pros- 
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ecution. Under the statutory definition of murder, it is not 
necessary that the design shall have existed some time before 
the deed; it may arise at the very time. But in this case, un- 
less the defence of insanity or of justification be sustained, the 
facts show the conception of the design sometime before the 
homicide. 

As to the defence of alleged adultery the law is well set- 
tled. It is no defence, and the Court has so already adjudged 
it in this case, by the exclusion of evidence upon that point. 
As to the statements made by the opposing counsel that an 
acquittal had followed in every case where the defence of 
adultery was set up, Mr. Sedgwick replied that in such case 
the proof of adultery had been for some reason admitted by 
the Court, which was not the case at this trial. The evidence 
permitted in this case was only given with view to the ques- 
tion of insanity. The prisoner in this case had himself ad- 
judged the question of adultery, and had executed sentence 
upon the deceased. Were Hiscock permitted, by his exist- 
ence, to have a defence to this accusation, he could have done 
it successfully. The counsel cannot believe, in the absence 
of all proof, that a jury will justify a man for thus taking the 
life of his fellow. 

As to the question of insanity, the law adjudges every man 
to be sane till the contrary be shown, for such is the normal 
condition of man. As to the degree of insanity, it must be 
shown that it is such as to dethrone the reason. No mere 
peculiarities of disposition or temper will excuse the commis- 
sion of crime. No man is wholly perfect in his mind. The 
line to be drawn is that between human passions, which he 
must restrain, and that morbid condition of mind by which 
the party does not know the right or the wrong of the act he 
commits. The true test of insanity is the existence of 
" mental delusions." If these exist, a man may be held to be 
irresponsible ; but if a man acts upon facts or information, and 
visits his passion upon another, then it is a case of malice or 
revenge, and he is subject to punishment. The counsel 
closed with an appeal to the jury not to make themselves 
accomplices in the act of vengeance done by the prisoner by 
justifying it. 

Mr. Beach followed on the part of the prisoner. He averred 
that the prosecution had been marked by unwarranted sever- 
25 
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ity and vindictive temper. But he looked with pleasure upon 
the prospect that the tragic death of Hiscock is not to be fol- 
lowed by another ignominious death. The counsel made an 
eloquent apostrophe to human life, its mysterious origin and 
its imcertain destiny, and appealed to the jury to see to it 
that they were assured of their being right before they de- 
stroyed it in the person of the accused. 

The counsel animadverted with severity upon the employ- 
ment of counsel in this case by friends and relatives of the 
deceased, and who represented the malice that governed them. 
He denominated that counsel as the ^^ hired champion of the 
adulterer." Upon the other, the State, which is the ostensi- 
ble and real prosecutor, it is not impelled by malice or vindic- 
tiveness. He referred to the rejection of two of the jurors 
after having been sworn as being singular and imexampled. 
Those jurors had been acceptable till some impertinent inter- 
meddler whispered in the ear of the District- Attorney some- 
thing about those jurors. 

The counsel also complained of the refusal to produce some 
cf the jurors sworn before the Grand Jury, and the previous 
trial, and of the appearance of the District- Attorney as a wit- 
ness in the case. The latter had also obtruded his *' belief" 
in this c£U3e, and for that the counsel arraigned him. 

District- Attorney Smith renewed the argument in support 
of the prosecution. The counsel said that under the facts of 
the case as they transpired at the commission of the homicide 
at Stanwix Hall, it is a case of murder. Such is the law of 
the State and of all civilized countries. The only question, 
then, to pass upon is, whether, upon the assumption set up 
by the prisoner, a legal defence has been made out. That de- 
fence is the insanity of the prisoner. The counsel was free to 
say that if the jury believe the prisoner to have been a luna- 
tic when he committed the deed, he did not and could not 
ask a conviction. But he had yet to learn, and hoped he 
never should learn, that the plea of insanity shpuld avail a 
prisoner in every case when he possessed the means to pro- 
cure witnesses and able and ingenious counsel in support of 
such a plea. He desired the jury to determine this ca^ 
solely from the law and the facts, and he had been astoundetl 
to hear for the first time in his life the declaration by counsel 
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in this case that a jury should find a verdict in harmony to 
their own preconceived notions of the case, or what ought to 
be the law in relation to it. 

In answer to the criticism made upon the appearance of his 
associate counsel, Mr. Smith replied that those counsel had 
been employed only to meet the strong array made in support 
of the defence. He had felt unwilling to undertake single 
handed the prosecution of the case against such an opposing 
array. To that end he had selected Mr. Sedgwick. Mr. 
Tremain had been employed in lieu of the Attorney-General, 
who could not attend the case. 

The counsel gave his reason for having sought the rejection 
of the two jurors who it was proven had prejudged the case. 
He could not have done otherwise, when advised of the facts. 
Mr. Beach had rebuked him for expressing his belief in the 
prisoner's guilt, and yet the Court had sustained him (Mr. S.), 
for having made that avowal. 

Mr. Smith alluded to a criticism made by Mr. Beach upon 
a remark alleged to have been made by Mr. Sedgwick at the 
former trial, as to the character of his employment. ?»Ir. Beach 
asked privilege to read from the report of that trial in sup- 
port of his assertion. The Court declined to permit the read- 
ing and Mr. Sedgwick denied having made any such remark. 

Mr. Smith spoke of a scriptural illustration made by the 
opposing counsel. He, Mr. S., would ask the counsel to read 
that narrative ip the scriptures wherein " he who is without 
sin is asked to throw the first stone." Mr. S. thought that if 
the moral conveyed in that narrative had been studied and 
observed by the opposite counsel he would not have been so 
ready to assail the adulterer. 

Mr. Smith was interrupted by Mr. Brady and asked if he 
thought it right for counsel to state their hdief of the guilt or 
innocence of a prisoner ? 

Mr. Smith replied that he thought it right, and that if a 
District- Attorney sought the conviction of a man whom he 
did not believe guilty he was a dishonorable man. 

The counsel discussed the character of the letter written by 
the prisoner to Pelton on the Friday before the homicide. 
That letter, as he claimed, evinced entire sanity of mind and 
method of purpose. Though the letter is wholly upon the 
subject of the rumors about his wife, it is written coolly and 
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dispassionately, and in a business tone and stjle. It embodies 
no symptom of frenzy or insanity. He also claimed that the 
** confession " mad^ by his wife on the following Sunday, was 
the result of a joint negotiation between the pi-ieoner and his 
wife, and for the purpose of fixing a crime upon Hiscock and 
saving the honor of the wife. And yet a wife who thus con- 
fessed herself to be dishonored, was not, either as the result of 
the frenzy or sanity of the prisoner,, discarded by him, but re- 
mained with him during all the time in Syracuse and on the 
way to Albany. He charged that the memorandunr in pencil 
mark at the top of the " confession," was an after-thought and 
most probably done after their arrival at the Delavan House. 
The prisoner's purpose was to murder Hiscock and save the 
honor of his wife. 

As to the " second confession," he believed it had been got- 
ten up for the purpose of this defence. The paper shows up- 
on its face that if it was composed and written by Mrs. Cole, 
then, to say the least, she is not a very delicate woman. If 
the paper was written by the wife, as alleged, why was it left 
with Cuyler instead of being kept by the prisoner, and brought 
by him to Albany with the other confession ? And, accord- 
ing to the proof, this paper, sealed up when delivered to the 
counsel by Cuyler, was kept for a long while before it vras 
opened before a meeting of the several counsel of the prisoner. 
The first confession charged the crime of rape. That would 
have been the subject of a criminal prosecution. And so it 
was deemed best to change the offence to that of seduction. 
If the paper be true, then he intended to have one piece of 
evidence on his person, and another elsewhere,' to fall back 
upon. 

The counsel stated the conduct of the prisoner on the Sun- 
day and Monday before the homicide to show his sanity, and 
alluded with especial emphasis to the facts attending the piu:- 
chase of the pistols. The conduct of Cuyler and Mrs. Cuyler 
shows that they did not regard the prisoner as being in a pas- 
sion or dangerous mood. Why was the prisoner's wife during 
*that'time kept locked up and secluded from her friends? 

As to the events of Tuesday, the counsel claimed that the 
evidence shows that the prisoner came to Albany for the pur- 
pose of killing Hiscock, and that too upon the floor of the 
Constitutional Convention. The letter left by the prisonei 
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with Mrs. Cuyler, supports that assumption. The letter, 
among other thia^, is entirely inconsistent with " the second 
confession," then, as alleged, in the possession of the prisoner. 
That letter asks Mrs. Cuyler " not to blame Mra Cole un- 
justly," though, according to the second confession, she was a 
dishonored wanton. 

The trip to Albany shows entire cordiality between the pri- 
soner and his wife, and an absence of that fear of notice and 
shame of condition that has been alleged. It is sufficient that 
the defence did not call as a witness Henry Barto, the brother- 
in-law of the prisiiuer, and who saw him at the Delavan after 
the arrival at Albany. At once after the killing, the prisoner 
sets up his defence. He told Summers that he had not in- 
tended to kill Hiscock " in that manner." As soon as he got 
to the station house he wrote a letter to his wife. All the pri- 
soner's conduct then showed sanity. He recounts the ciroum- 
st^knces and gives his statement to the reporters. And from 
the time of the killing to this moment, there is no pretence 
that he has ever exhibited a single evidence of insanity. 

The counsel closed his able and eloquent argument with an 
earnest appeal to the jury to do their duty without fear or 
favor, and to administer the law in-this as they would in any 
other case. It was their duty to see that :nen were taught to 
restrain their passion and not be permitted to visit their ven- 
geance upon those whom they hate or against whom they 
have a grievance, in their own manner and by their own in- 
struments. 

Mr. Brady concluded the argument for the defence. He 
complimented the Court upon the indulgence that it had shown 
in the trial, and for the courtesy as well as ability that had 
marked its conduct and decisions. He also, despite the sharp- 
ness of some conflicts, spoke kindly and charitably of several 
counsel on either side in the c€ise. 

As the District-Attorney had stated his belief, he, Mr. B., 
would give his; and it is, that when Hiscock felt he met a 
deserved fate, and that the act was committed by the prisoner 
while in a state of uncontrollable frenzy. 

Whatever may be the law, the dictates of humanity, as im- 
pressed by the Creator upon his creatures, teach that His- 
cock deserved the death he met. If, said the counsel, my 
sister had been the victim of the seducer, and I had not shot 
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him down for his crime, I should consider myself unfit to live 
among men. Shall the man who has been wronged be gov- 
erned by the coldness of the counting-house, or other place of 
human business ? Nature throughout all her domain in the 
brute creation as among intelligent beings, teaches us the 
sanctity of home and of relations by blood, and the earnest* 
ness with which they %vill always be defended, under what- 
ever circumstances may exist, and without regard to circum- 
stances. 

It has be«n said that the defence rests upon two grounds. 
The one is that the prisoner had the right to kill an adulterer. 
That restfi upon a natural law that no human institutions can 
control. The prisoner was not responsible for his act and the 
reason was the conduct of Hiscock. If he was deranged. His- 
cock made him so. 

The counsel alluded to the services of the piisoner in the 
army, and what were his hopes and expectations when he ar- 
rived home. But what recompense would reward a man* for 
his efforts and sacrifices, if when he returns home, he finds a 
stain upon his wife's honor, though it be as small as the point 
of a needle, and when any man, and especially one who stands 
in the relation of a lawyer, enters a house and steals from it 
the honor of a female inmate, he deserves to suffer death. 
Can it be believed that the prisoner was a sane man when he 
committed this deed ? He was no more sane than a man who 
wakes up at night in a dream and under the supposition that 
a burglar is in his house. The history of the prisoner's case 
shows him to have been insane. Insanity, like verj^ many 
diseases, can, in some instances, only be proved by the history 
of the case, and not by any outward or visible indicationa 
The existence of the headache, or indigestion, or many other 
maladies, cannot be determined by a physician except firom 
the statements of his patient. 

The counsel closed his argument by a reference to the his- 
tory of Julius Caeear. He was one of the greatest men that 
ever lived in his sphere of human life and activity. lie was 
assaulted in the Senate Chamber and killed. He was struck 
down by daggers as he stood erect in his toga, and never bent 
his head. His best friend, the Hiscock of that day, struck 
the last blow at his heart. He exclaimed, as that firiend 
struck him, '' Et iu Brufef' and fell at the foot of Pompeyfl 
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Pillar. But Caesar had the consolation of knowing that it 
was a friend who had struck the blow. Men may think that 
they are wise and can stand any shock that may be given 
them, but it remains to be known what may happen ^hen a 
calanaity such as was visited upon the prisoner shall befall 
them. Another Festival is near at hand. When the jury 
shall set down to their Christmas dinners their families may 
inquire as to what has become of the prisoner. He believed 
that they would be enabled to say that the prisoner was free, 
and as ready to receive the congratulations of his friends, as 
would be the members of the jury. 

Judge Parker was permitted to read some authorities upon 
the subject of insanity, and in accordance with, which he 
asked the Court to charge the jury. 

Mr. Tremain closed the argument on the part of the People. 
He alluded to his varied practice at the Bar lor a period of 
thirty j'-ears. He had seen the surging tide of human pcussion 
and crime as developed in the several trials for capital 
offences in which he had been engaged, and he now felt the 
importance of this case. 

He referred to the character of the deceased, his position in 
society and at the Bar, and his' reputation as a man. He 
alluded to his presence in the city as a member of the Con- 
stitutional Convention, and his position at Stanwix Hall, 
standing there quietly conversing with friends, when the 
prisoner suddenly appeared, presented a pistol, and without 
one word of warning or explanation, shot him down dead. 
That prisoner is now on trial for that deed, and doctrines are 
set up in his defence that if allowed to prevail would break 
down all the safeguards of society against violence and crime. 
He referred to the slanders that had been heaped upon the 
character and memory of the deceased, and declared that he 
would be false to his position in the case, and to his profession, 
to the laws of thp State, to the memory of the dead, and to 
every principle of justice and truth, if he did not hurl back 
these assaults and strip from the defence the flimsy disguises 
with which it had been attempted to clothe these assaults. 

As to the attacks made upon the counsel for the People, he 
said that if a stranger had entered the court he would have 
supposed that the counsel were on trial, and not George W. 
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Cole. He aeked if this fact was not evidence of the want of 
a better defence for the prisoner. The prisoner was defended 
by five of the most eminent counsel in the State. One was 
Judge Parker, of our city, eminent for his ability. Another 
is a gentleman who always has such faith in his counsel that 
he believes every one iascuie or malicious who does not aigree 
^^dth him. Another of the counsel is the Cicero of Central 
New York. 

Mr. Tremain here read some remarks made by Mr. Mitchell 
at Syracuse, at a meeting of the Bar of Syracuse, in which he, 
Mr. Mitchell, denounced the homicide as a cowardly murder. 
Messrs. Beach and Brady were complimented as able and 
renowned advocates. He claimed that against this great 
array of talent, the People had the right to be represented by 
the three counsel who had appeared in this case. It has been 
declared that because there is no law to punish adultery with 
married women, men have the right to take vengeance to 
themselves. But the counsel believed that no other laws than 
those that now exist, would ever be passed. No law is nec- 
essary to protect the virtue of a married woman thirty-five 
years of age, with all the sanctions around her of duty to her 
husband, her children, and her sex, her society and her Crea- 
tor. Every honest and pure woman would reject with scorn 
a proposition to protect her virtue against the assaults of the 
seducer by any law of the Legislature. 

Mr. Tremain referred to the statute relative to murder and 
manslaughter. 

Mr. Brady intei-posed and stated that the defence claimed 
that the prisoner was guilty of murder, and nothing else, if 
guilty at all. 

Mr. Tremain asserted that the case showed premeditation to 
commit murder. The purchase of the two pistols showed it. 
The prisoner told Mrs. Cuyler that he intended to meet His- 
cock at Albany, and there make him abase himself He left 
the Delavan House to kill Hiscock, and he carried out his 
purpose. And then, according to the instructions given to 
Mrs. Cuyler, the intelligence was sent by telegraph and was 
to be published at once, and if not in the regular edition of 
the newspaper, then in an extra. 

The counsel for prisoner have asked for a«speedy verdict of 
aoquiiial. He, Mr. Tremain, will say so too; that if this deed 
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of blood is to be sanctioned by the jury, tlien let it be done 
quickly, and so that the ' gray-haired father of Hiscock may 
take his gun to intiict summary vengeance upon the murderer 
of his son. 

No case of a kindred nature in the history of the criminal 
lav, within the knowledge of any man, is more full of the 
proof of premeditation than this. 

Mr. Tremain addressed the Court upon the point as to which 
side must bring the burden of proof where the defence is in- 
sanity, and quoted several authorities. He also cited cases in 
support of liis position upon the question of insanity, its char- 
acter and manifestations. As to this case, the hypothetical 
statement made as the basis of the medical witnesses on the 
part of the defence, is not tru6. But the opposite counsel 
have no faith in the defence of insanity. It is used as a mere 
cover for their true defence. If not, why did Mr. Beach 
devote seven-eighths of his address to the question of adul- 
tery, and only one-eighth to that of insanity ? Those counsel 
have justified the deed solely upon the ground of justice and 
right in slaying an adulterer. The several cases quoted do 
not support the position that juries have declared in favor of 
such a doctrine. If the defence here shall be sustained, then 
every man that has' been maligned by a newspaper, that has 
been robbed of his property, that has had his children im- 
properly chastised in school, may slay the man that did it. 
If a wife shall report to her husband that a man had rudely 
jostled her in a crowd, or that, in her imagination, he had cast 
lustful eyes towards her, he may shoot* him down, and for the 
reason given in Scripture, that "he who lusteth after a woman 
commits adultery in his heart.'* 

There is no proof of adultery, and so the Judge has told 
and will tell you. I objected to proof upon the subject, be- 
cause it was not admissible under the law, and because I was 
unwilling to permit all the sluiceways of Syracuse to be 
dragged to get proof upon the point. I believe Hiscock to 
have been as guiltless in this respect as any member of the 
jury. The proof shows that Mrs. Cole was possessed of prop- 
erty, that she had made a will, and by that will her property 
might pass out of that channel in the direction towards her 
husband, which it would take if she died intestate, and that 
Hiscock had, as her counsel, drawn that will. 
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The prisoner never intended to break off his maritsd rele- 
tions with his wife ; all the proof shows it The medical pro- 
fession of Albany deserves credit for their conduct in this 
case, in refusing to aid the sham defence. The defence was 
compelled to go elsewhere for that kind of aid. 

The counsel closed with a most eloquent appeal to the jury 
to discharge their duty under and in obedience to the law, 
and not to permit a spurious sympathy for the criminal to in- 
duce them to give a perverse verdict, and one not true accord- 
ing to their oaths. 
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1. This protracted trial is about to be closed, and to be sub- 
mitted to you for final decision. You are prepared for it by 
faithful attention to the testimony, and to ike arguments of 
counsel. 

This attention is called for by the magnitude and impor- 
tance of the case. The position of the jury is a solemn and 
responsible one. The life and liberty of a fellow-citizen is in 
your hands, and is not to be disposed of without the most 
anxious and serious consideration of all the circumstances, 
and grave reflection upon the weighty results that hang upon 
your decision. Nevertheless, it is a duty which you cannot 
decline, which the law has imposed upon you, which you 
have taken oath to discharge with conscientiousness and fidel- 
ity, which must be discharged with absolute fearlessness and 
impartiality, whatever may be the consequences^ and upon 
whomsoever they may fall. 

2. George W. Cole is indicted for the murder of L. Hanis 
Hiscock on the 4th of June, 1867, at Stanwix Hall, in the city 
of Albany. Under this indictment, he may, if the evidence 
justifies it, be convicted of either of the two degrees of mur- 
der, or of the four degrees of manslaughter, or acquitted upon 
the ground of justifiable or excusable homicide, or of an abso- 
lute or temporary deprivation of reason, the result of settled 
insanity, or of a momentarj- but ungovernable frenzy induced 
by the circumstances of the particular occasion. 

3. It may be desirable to inform you particularly of the 
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ingrediente which go to make up the crimes of murder and 
manslaughter, in their various degrees. Murder, in the first 
degree, so far as it can have application to this particular case, 
is the killing of a human being, when not justifiable or excu- 
sable, nor coming under the head of manslaughter, and per- 
petrated with a premeditated design to effect death. 

The premeditated design must be completely formed before 
the act of killing, and must precede the act, but no particular 
space of time is necessary to intervene between the complete 
conception of the design and its execution. If a perfected 
design precedes the act, it is murder. This is mui'der in the 
first degree, and its punishment is death. 

Murder in the second degree embraces all the cases of mur- 
der which are not included in the definition of murder in the 
first degree. It is not well defined in the law, but may safely, 
I think, be held to include cases of unjustifiable and unlawful 
and inexcusable killing, characterized by premeditated design, 
or of no premeditation beyond an intention to produce death; 
but not by that degree of enormity, willfulness and premedi- 
tation which mark the commission of murder in the first de- 
gree. The line of distinction between murder in the first 
degree, and in the second degree, is not very clearly defined 
in the statute ; and something is left to the sound and intelli- 
gent judgment of the jury in fixing the degree of the crime. 
The pimishment of murder in the second degree, if I have 
read the statute right, is imprisonment in the State prison 
not less than ten years. 

Manslaughter in the first degree is not applicable to the 
facta of this case. Perhaps, not manslaughter in the second 
degree ; though one division of it, the killing of a human 
being without a design to effect death, in the heat of passion, 
lilt in a crud and tinvsujl manner^ might possibly be contended 
to embrace it ; but as manslaughter in the third degree is the 
same offence, except that it is killing accomplished by a dan- 
rerona weapon instead of a cruel and nnvsial maviter, I present 
that aspect of the offence to you as better adapted to the facts 
of this case than manslaughter in the second degree, and also 
as being milder in its penalty and therefore more favorable to 
the prisoner. The punishment of manslaughter in the third 
degree is, I believe, as modified by the statute of 1865, pun- 
iphmct in the State prison for not less than one year and not 
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more than four years. Every other kUling of a human being 
by the act, procurement or culpable negligence of another, 
where not justifiable, nor excusable, nor murder, nor man- 
slaughter of a higher degree, is manslaughter in the fourth de- 
gree. The punishment of manslaughter in the fourth degree, 
is imprisonment in the State prison for not exceeding one 
year, or in the county jail not exceeding one year; or by fine 
not exceeding $1,000, or by both such fine and imprison- 
ment. 

The feature which particularly distinguishes manslaughter 
from mnrder is, the absence of a design to effect death. 

Applying these definitions to this particular ease; if you 
believe Cole killed Hiscock without legal justification or 
excuse, in the possession of his faculties, and with a mind 
capable of comprehending the quality of the act, and with a 
premeditated design to effect his death, he is guilty of murder 
in the first or second degree, according to the enormity of the 
act and the degree of premeditation with which it was perpe- 
trated. If done without a design to effect death, but in the 
heat of passion and with a dangerous weapon, then he is 
guilty of manslaughter in the third degree. If done in some 
other way, but without a design to effect death, and in the 
heat of passion, then he is guilty of manslaughter in the 
fourth degree. 

But to constitute guilt and criminalty in either of these 
various ways, it is necessary that the person should be capable 
of distinguishing between right and wtong in the particular 
case, and as applied to the features of the particular transac- 
tion; should be in the possession of his faculties in the exer- 
cise of his reason; not necessarily with faculties in the same 
vigor or force or under the same equanimity of mind as when 
perfectly cool, or in perfect health, but with faculties from 
which reason is not permanently or temporarily dethroned. All 
men have not the same mental powers or characteristics — ^the 
same man is not at all times in the same favorable condition 
for the cool and equable exercise of his reason or mental 
powers ; the strength and vigor of his faculties may even be 
temporarily or permanently impaired or diminished by sick- 
ness or bodily ailment, or by exciting causes calculated to dis- 
turb his equanimity or to influence his passions, yet if he be in 
the possession of his senses — able to judge of the moral quali- 
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ties of his acts, and of the particular act for which he is 
arraigned, and to distinguish between right and wrong in 
regard to it, he is morally and legally responsible for his con- 
duct, amenable to the laws of the land, and must abide by its 
mandates and its penalties. If, then, George W. Cole was in 
this condition, he must, like other men, be tried by the stand- 
ards jof the law and submit to its judgment If on the contrary 
he committed this homicide when reason was dethroned, 
either permanently or temporarily, no matter from what 
cause, he is not amenable to the law, and is not subject to its 
punishment or its penalties. 

And of all these facts necessary to establish crime, and to 
constitute responsibility for its commission, the people are to 
satisfy you and to satisfy you beyond a reasonable doubt. 
They are to convince you thaft the prisoner was a rational 
being in the possession of his senses, with the power to dis- 
criminate between right and wrong in the particular case, and 
that the act which he committed, and for which he is now on 
trial, falls within one of the various offences to which I have 
referred. And if there be a rational doubt of this upon your 
minds, the prisoner is entitled to the benefit of that doubt. 
The prosecution must make out to your satisfaction the guilt 
of the prisoner in regard to all the features of the crime, and 
satisfy you of their existence beyond a reasonable doubt. 
Thus, if the charge be murder, they must convince you that 
the killing was perpetrated by the defendant, that it was done 
with premeditated design and by a person of sane mind. No 
doubt sanity is the normal or* usual condition of a human 
being, and hence ordinarily you would be satisfied of its exist- 
ence by much less proof than you would be in some other 
cases. But still either by presumption of law or by positive 
proof you must be satisfied of its existence, and of its exist- 
ence beyond a reasonable doubt. This doubt, however, must 
be one that fairly arises upon the evidence, not merely specu- 
lative or fanciful, but one that commends itself to your judg- 
ment upon a fair and rational construction of the evidence, 
not to be lightly or capriciously indulged, and especially not 
as a mere mode of evading the responsibility of a careful and 
deliberate judgment upon the testimony, but a doubt resting 
upon your minds as the result of a most conscientious exam- 
ination of the evidence. 
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These are the tests which you must bring to the exam- 
ination and decision of this case, and, by which you must 
be controlled in the result to which you ultimately arrive. 

Having thus defined the offences of which it is posBible* 
under this indictment to convict the prisoner, if your views 
of the evidence warrant it, let us turn our attention a little 
more particularly to the facta of this case and the allegatioDS 
of the party in regard to them. 

1. The leading fact of the killing of L. Harris Hiscock hy 
George W. Cole, is not denied. It is very distinctly proved to 
have occurred at Stanwix Hall, Albany, on the 4th of June, 
1867, by a pistol shot, producing almost instant death. As no 
provocation appears to have been given at the time of 
the homicide, nor any conversation was had between the par- 
ties at the moment, we must ptobably look elsewhere for the 
cause which produced it, and for the justification by which it 
is to be maintained. And there being no justification (that 
question, however, I submit to you) apparent in the circum- 
stances, occurring at the time, you would probably consider 
yourself justified in concluding that in *the absence of explan- 
atory circumstances, it would be safe to infer malice afore- 
thought, or a premeditated design to effect the death of the 
person killed. 

2. There are, however, if I understand the line of defence, 
two leading reasons claimed to exist which should protect the 
defendant from punishment. 

1st. Because the defendant was not in a state of mind that 
renders him responsible for the act — in other words, that from 
causes operating for a considerable length of time beforehand, 
or recently or suddenly occurring, he was mentally uncon- 
scious of the nature of the act in, which he was engaged, and 
legally irresponsible for it. 

2d. Because the deceased had seduced the wife of the defen- 
dant and that in the transport of rage produced in the defend- 
ant by such an invasion of his domestic rights, or by the snd- 
den and overwhelming disclosure of the fact to him, he com- 
mitted the homicide for which he is now on trial. 

As the first of these defences, if established, furnishes a com- 
plete and absolute protection to the defendant from any lia- 
bility to the law for the act committed, it may be well to exam- 
ine that first in order. 
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1. The first defence relied on then is insanity^ a deprivation of 
reason at the time the act was committed, resulting either from 
a settled and well established mental alienation, or from the 
pressure and overpowering weight of the circumstances occur- 
ring at the time, and from the .transport of passion arising 
from sudden and crushing information of the infidelity of his 
wife, yielding to the arts and seductions of her paramour. 

As I have just stated, these are valid defences if satis- 
factorily established by the evidence. 

If reason was in fact dethroned, if Cole was not at the time 
in the possession of his feculties,if they were overpowered and 
lost in the presence and under the influence of an overwhelm- 
ing domestic calamity ; if Cole was at the time incapable of dis- 
tinguishing between right and wrong, in regard to this trans- 
action, or of appreciating the moral quality of his act, and the 
evidence satisfies you that this was so, then, like every other 
man in that condition, he cannot be held criminally responsi- 
ble for the homicide, and is entitled to your verdict of 
acquittal. 

But while you must remember that the prisoner's san- 
ity must be established by the prosecution, and established 
beyond a reasonable doubt, you must also remember that the 
ordinary condition of man is sanity, and not insanity, and 
that, as a general rule, he is responsible for his acts, and not 
exempt from responsibility. 

In judging of Cole's mental condition, it is highly impor- 
tant particularly to examine his conduct at the time and about 
the time of the transaction. 

If Cole committed this act with apparent coolness and 
deliberation — although more or less excited — spoke of it with 
apparent intelligence and decision, and appreciation of its 
character and effect — if he mentioned it immediately after- 
wards as if he imderstood what he had been doing and recog- 
nized its nature and object; if he armed himself with a pistol 
or pistols the day be(ore at Syracuse, and you shall conclude 
he did so with reference to this encounter and this occasion, 
of which you are to judge with most careful discrimination, 
because it bears with much force on the issues in this case; if 
he took measures to have a weapon or weapons in a situation 
to be effective* and loaded them so as to be likely to operate, 
and if, after reflection on the subject and a conference with one 
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or more of his friende he proceeded deliberately to the com- 
mission of this act of killing with vigor and effect, these are 
all legitimate subjects for your consideration, as well on the 
question of sanity as on the question of a premeditated design 
to effect the death of the person killed. 

You must judge of the character and motive of the defend- 
ant's acts.. 

What was his object in providing himself with these 
pistols ? Was it with reference to this occasion, or was it con- 
nected with the discharge of his duties in the revenue service ? 
Was the killing, as the defendant's counsel contend, not pre- 
meditated when the prisoner visited and entered Stanwix 
Hall — was he moved to the commission of this act by the sud- 
den access and irresistible pressure of excited and overwhelm- 
ing passion, roused by the sudden and unexpected sight of the 
destroyer of his domestic peace, or him whom he supposed to 
be such, the defiler of his marriage bed, the seducer of the dear- 
est object of his affections, dethroning his reason, and press- 
ing him on to the commission of this act under the influence 
of an ungovernable frenzy, unsettling, for the time, his facul- 
ties, and enthroning insanity in their place ? 

These are questions submitted to your most careful and 
deliberate judgment, and will require the application of your 
best faculties and your most impartial and conscientious delib- 
erations, in order to conduct you to a right result. 

The defendant's state of mind as evinced by his conduct^ by 
his declarations and his acts, by his bodily ailments as affect- 
ing his mental condition, and his cheerfiil or moody tempe- 
rament, the change, if there was one, in the character of his 
temper and disposition, the extent to which it was carried, the 
causes which produced it, and other circumstances not neces- 
sary to be alluded to at greater length, as exhibited at and 
about the period of the homicide, and for a period previous 
thereto, more or less distant from the central and important 
point to which your attention will naturally be more espe- 
cially directed, are all important subjects for your considera- 
tion, and are entitled to more or less weight according to their 
nature, and to some extent according to their nearness to tho 
scene of the fatal ti-ansaction. 

In illustration of the prisoner's mental condition, much med- 
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ical evidence has been introduced, and must be considered 
by yon. 

It is for you to judge of its weight and character, and to 
determine it by the best light you have. 

As one means of determining it, it seems to me (it is how- 
ever for you to judge) that other things being equal, those 
medical witnesses who were acquainted with the prisoner, 
with his ordinary habits and temperament, with his personal 
history, before and at the time of the transaction, would on 
■ that account possess some advantages in forming an estimate 
of the prisoner's mental condition. 

Still, much must depend upon the capacity, judgment and 
discrimination of the particular witness, and upon the manner 
in which the testimony is presented.^ 

With witnesses who have not had a personal acquaintance 
with the prisoner, or opportunities for a personal examination, 
the weight of their testimony must depend somewhat upon 
evidences of the causes, influences, symptoms, and character- 
istics which usually mark the presence of mental derange- 
ment 

Some of this, perhaps much of this, where the prisoner has 
not been known or personally examined, must necessarily be 
more or less of mere opinion, the value of which it is not always 
possible to correctly estimate. 

Several causes may operate to produce insanity, and are enti- 
tled to more gr less consideration in the particular case. 

1st. Insanity is sometimes inherited — transmitted down in 
the line of family descent, occasionally not exhibiting itself 
and again reappearing after one or more generations. 

Some evidence has been given, that this taint of insanity 
existed in the family of the defendant. This is a subject for 
your consideration, but you must recollect that the reappear- 
ance of this mental disorder is not uniform, and you must care- 
fully scan the prisoner's declarations, his acts, his general con- 
duct, his mental manifestations, to see whether you find 
in them the traces of actual insanity — that actual mental 
derangement, which alone can avail, so far as this point is 
concerned, which alone can avail to accomplish perfect im- 
munity from criminal responsibility. 

Again it is said that the prisoner's bodily ailments were of 
such a character as justly to lead to the inference that they 
26 
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were calculated to affect and did affect his mental organi- 
zation and developments in such a way as to produce insan- 
ity. 

ITiere seems no reason to doubt that in 1862 Gen. Cole, 
while doing honorable service in the cause of his country — 
for which, whatever may be his fate, under this accusation, he 
deserves grateful recognition — ^received a severe and crushing 
injury, followed by other injuries thereafter, from the effects 
of which he has not yet fully recovered, which more or less 
disabled. him, and which were calculated to have and did have 
a depressing effect upon his spirits and temperament, making 
him more or less moody and melancholy, producing more or 
less and sometimes very considerable depression of spiritss 
resulting, as his counsel claim, in a settled melancholy, allied 
to, if not identical with the mdanchdia of the medical profes- 
sion and constituting one of the various forms in which, as 
they contend, insanity is manifested. 

But even if Cole's mental manifestations were of this clear 
and decided character, and had assumed the form of the mel- 
ancholia of the doctors, this is not precisely the insanity re- 
quired by the law to shield its possessor or subject from re- 
sponsibility to the criminal laws of the land. The insanity of 
the medical profession, as described before you by several of 
its leading professors, is not precisely the insanity of the law. 
They describe mdancholia, which seems to be nearly synony- 
mous with a settled melancholy of an excessi^ie, aggravated 
and imreasonable character, indicated by a highly nervous 
and usually moody temperament, and by a mind more or less 
morbidly affected in its ordinary functions, as insanity. 

But while these may be more or less present in legal insan- 
ity or the insanity recognized by the law, they are not pre- 
cisely that kind of insanity or mental unsoundness which 
marks exemption from criminal responsibility. The law, in 
determining a person's responsibility for or immunity from 
crime, applies a very simple but easily comprehended test, and 
it is this. Did the accused party understand the nature of 
the act in which he was engaged, so as to understand whether 
it was right or wrong ? Was his reason dethroned or opera- 
tive ? Was he able to comprehend the nature of his conduct or 
not ? If he was, then he is responsible to the laws of his coun- 
try, aS bound to obey them, and is punishable for their violation. 
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It may be, therefore, that he was subject to melancholy in an 
aggravated form- So long as it does not sap or subvert the 
foundations of his intellectual faculties, he may be carried 
under the pressure of excited feeling into an outburst of pas- 
sion which may be next to uncontrollable; yet, if reason pre- 
serves her dominion over his intellectual powers, and has not 
yielded her throne; to the frenzy of mental alienation or mad- 
ness — if notwithstanding all this he has sufficient comprehen- 
sion of the nature of the act in which he is engaged to appre- 
ciate its moral quality, to distinguish right from wrong — if he 
knows that he is doing an act forbidden by law, he is held 
accountable for his acts, he must be regarded as violating the 
laws of his country, and must abide the fate of other crimi- 
nals. (Here was read from the books, the true rule as to 
criminal responsibility.)* 

This is all I deem it necessary to say to you on this first 
and principal branch of the defence. I cannot comment upon 
the evidence in detail. This has been done in the most able 
and discriminating manner by counsel. And you wiU proba- 
bly be able to come to a conclusion satisfactory to yourselves 
on this leading branch of the defence. The conduct, the tem- 
perament, the bodily ailments, the mental manifestations, the 
personal history, the traits and characteristics of the defend- 
ant have been pretty thoroughly scanned and held up to your 
view, as exhibited from 1861 to the present time. And I 
think I need not make any further suggestion to you in regard 
to them, than to suggest that as far as possible you bring 
them all to a practical test and determine by his actual men- 
tal manifestations as developed in his character, his declara- 
tions and his conduct, his ordinary and daily habits of life, 
his attention to and capacity for business, the impression 
made in all these respects upon those who associated with and 
knew him, whether he should stand exempt from liability to 
the criminal laws of his country, or had sufficient moral sense 
or intellectual capacity to be subjected like ordinary men to 
her mandates and her penalties. 

The value of the medical evidence you must estimate for 
yourselves. You are yourselves the ultimate judges on this 

♦ The authorities referred to and road are Freeman «. The People, 4 
Denio, 9; Willis v. The People, 82 New TorJc BeporU, 716; O'Brien «. The 
People, 86 Id. 276. 
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point. And it is upon your own judgment as founded upon 
the evidence, that the result must finally depend. The opin- 
ions of medical men may have a certain value in enlightening 
your minds in regard to it, but it should by no means mdiice 
you to discard your own careful and deliberate judgment upon 
the whole testimony. 

And of the existence of this fact of insanity, as of all other 
facts in the case, you are, as counsel have been careful to im- 
press upon you, yourselves, and not the court, to be the final 
and intelligent judges. The court has no disposition to invade 
your province on that subject ; but this will not, I presume, 
induce you to discard or reject any suggestions, coming from 
what quarter they may, that may seem to you to have any 
intrinsic force ; or to aid you in arriving at an intelligent 
judgment upon the case. None of us ai'e so wise that we can 
safely afford to reject adventitious aid on a matter so impor- 
tant; and in a matter of life and death, the responsibilities are 
too great to induce us to attempt to be too self-reliant. 

Another defence set up on this occasion is, that Hiscock 
was the seducer of Cole's wife, and therefore justly liable to 
his vengeance. No doubt such a defence, if established, 
would strongly appeal to your sympathies, being regarded in 
some quarters as no more than a just vindication of marital 
rights, and the only efficient mode of protecting the purity 
and inviolability of the marriage bed. 

But we are not here to administer sympathy — ^but to execute 
justice; to carry into effect the laws of the land; to enforce 
the solemn mandates, and not to nullify or relax its positive 
commands by misplaced sympathy or morbid clemency. 

If our duty is clear, we forswear ourselves if we do not per- 
form it. I have taken a general oath faithfully to perform 
the duties of my office ; you have taken a special oath, well 
and truly to try, and true deliverance make between the Peo- 
ple of the State of New York and George W. Cole, and a true 
verdict render according to the evidence, so help you God. 

This duty we must discharge at whatever hazard ; whether 
painful or agreeable, neither manhood, nor honor, the re- 
straints of conscience, nor the solemn mandates of the law 
allow us to decline its performance or to hesitate at its execu- 
tion. 

Many laws may not be in precise accordance with our 
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views of policy, or even of strict justice, yet it would lead to 
the utmost confusion and injustice should we refuse to exe- 
cute them. If we ar^ dissatisfied, we should apply at the 
proper time to the proper forimi for their ameudment, or seek 
to avert their excessive rigor by an appeal to executive clem- 
ency. 

Certainly it is to be regretted, if further legal enactments 
could be of any avail to restrain the unholy passions and dev- 
ilish acts of the seducer and adulterer, that they have not 
heretofore been made. But the wisdom and efficiency of such 
enactments have been questioned It is enough for us to 
know that we must administer the law as it is, and we have no 
right to usurp legislative power and apply to a past transac- 
tion laws of our own creation. The injustice and unconstitu- 
tionality of such a proceeding would be manifest, and the 
gravest objections to it exist. Let us content ourselves with 
administering the law as we find it in our own appointed 
sphere of duty. Then shall we have co^sciences void of 
offence toward all men, and the happy consciousness that in 
the spirit of our oaths and in conformity with the obligations 
which rest upon us, we have, as faithful and law-abiding citi- 
zens, executed the laws of the land. 

But there are several reasons why you cannot give effect to 
this defence : 

1st The adultery is not in proo£ It has not been estab- 
lished by the evidence. If that evidence has been improperly 
excluded, the responsibility for that error is with the court, 
and its correction belongs to another forum, and may be 
accomplished under the exceptions taken by the defendant to 
the decisions of the coiui:. The statements of the prisoner 
are not evidence of that fact. They were not called for with 
any view to make them evidence for such a purpose. Their 
object was to illustrate the state of mind of the prisoner and 
to show a premeditated design on his part Being perfectly 
legitimate for such a purpose and offered with that view, and 
direct evidence of adultery having been excluded by the court, 
they are not competent testimony to prove the adultery 
because they are not offered nor received with that view, and 
because there is no pretence that the defendant had personal 
knowledge on this subject which would enable him to give 
pj imary or admissible evidence with reference to it. 
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There might be a state of facts, for example, if a huRband 
ehould rush from his own bed-room, with a knife or dagger in 
his hand, red, and dripping with blood,' where his statement 
that he had just slain the adulterer in the very perpetration 
of a domestic wrong, contemporaneous with the act and con- 
sistent with and explanatory of the surrounding circiunstancefi, 
might be so interwoven and blended with the transaction as 
to allow it to be received, in connection with other evidence, 
as original or primary proof of the facts themselves. But 
here the declarations of the prisoner do not cover such a case 
— are not pretended to be applicable to such a transaction, 
and are shown by the other proof in the case to refer to occa- 
sions considerably removed in point of time from that which 
is the subject of your present investigation. 

The confessions, or alleged confessions, of the wife, do not 
prove it. They were not admitted for such a purpose, and 
are not to have that eflFect. Their introduction was perraitted, 
not as furnishing evidence of the fact themselves, but as com- 
munications made to the husband, and which were calculated 
more or less to operate upon his mind, and influence his con- 
duct, and to enable you, in the light of subsequent events, to 
judge how far they did so operate, and to determine to what 
extent, the knowledge or information of these facts was calcu- 
lated to explain and to mitigate, or to justify the homicide sub- 
sequently committed. As interpreting the prisoner's subse- 
quent conduct, as throwing light upon the state of his mind, 
they are admissible and proper to be considered ; as furnishing 
evidence to you in this case of the commission of the adultery, 
they were not allowed to be introduced and are not proper to 
be considered. 

Hence, if you acquit the defendant upon that ground, you 
acquit him upon a ground not established by the evidence. 

It may be that the deceased was not guilty of this oflFenee. 
He has not had any opportunity to try that question, and hie 
lips are now sealed in d^ath. We are not, therefore, in a con- 
dition to say on which side, upon a fair trial, the preponder- 
ance of the evidence would be. 

It is suggested that no case has ever occurred in which 
this evic^ence has ever been ignored by a jury. That is not 
the question. It is not necessary for us to inquire whether 
former juries have or have not violated their oaths by accept- 
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iBg as evidence facts which have not been proved. It is a 
dangerous and inadmissible proceeding in a court of justice. 
We stand upon the recorded evidence, and no other. What- 
ever may be our suspicions, we have no right to give way to 
them unless they are supported by the evidence in the case. 

AVTiatever 1 may suspect or you may conjecture outside of 
the range of the proved or admitted facts, we cannot justify 
ourselves to our God or our country otherwise than by ren- 
dering a verdict according to the evidence. Neither the 
pressure of sympathy, nor the alleged hardship of the case, 
nor the sophistry of counsel, should allow us to take any 
other course. 

But it is said that the prisoner was informed of facts tend- 
ing to fix upon the deceased this invasion of his marital 
rights, and that oppressed by the crushing weight of such a 
disclosure he rushed to the vindication of his marriage bed 
under a transport of passion which every honorable heart will 
justify — which the law will excuse if it does not applaud, and 
which jurors who appreciate the importance of maintaining 
the purity of the marriage relation cannot fail to recognize 
and sustain. 

But neither is this the just nor the legal view of the case. 
It is only in the heat of passion — in the uncontrollable re- 
sentment occasioned by the discovery of his domestic dishon- 
or, or by surprising the parties in the actual commission of 
the adulteroiis intercourse, or under the sudden influence of 
a state of circumstances almost equivalent to personal obser- 
vation of such a transaction, that the husband is permitted to 
be the summary avenger of his domestic wrongs. 

He is not at liberty, after his passions have had time to 
cool and the tempest of excited feeling to subside, to stalk 
abroad, seek out the unconscious and unprepared victim of 
his resentment, and without the intervention of the forms of 
law or the judgment of his peers, become the self-appointed 
avenger of his own wrongs or vindicator of the violated ma- 
jesty of the law. 

The law must be left to maintain its own dignity and to 
enforce its own decrees through the constituted tribunals of 
its own creation, and has not in any just or legal sense com- 
missioned the defendant to the discharge of the duties of this 
high office. 
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In this case, the adulterer — ^if adulterer he was — was not 
detected by the husband in the actual commission of his 
crime, nor under circumstances from which its then verv 
recent perpetration, so far as the evidence discloses, could 
have been fairly inferred. The period of the adultery — ^if 
' adultery there was — was long since passed. The knowledge 
or information of its commission had been communicated to 
the prisoner several days, at least two or three days before, 
and a suflBicient time, in the judgment of the law, had elapsed 
for the passions to cool, and for reason so far to regain her 
undisputed or real sway as to forbid individual vengeance, 
and to pronounce the act of premeditated killing — ^if such it 
was — the crime of murder. 

True it is, as I have already informed you, if, notwithstand- 
ing this lapse of time, the crushing weight of this domestic 
tragedy had driven the prisoner's mind to absolute distraction 
and dethroned the reason of the husliand, he is permitted to 
find immunity from punishment in the mental alienation with 
which he was thus overwhelmed ; but if he had the possession 
of his senses, the exercise of his reason^ and was in a situa- 
tion to appreciate the quality of his acts, he stands responsi- 
ble before the law for having unlawfully taken the life of his 
fellow-man, and must abide the stem rigor with which she 
maintains her violated majesty. 

Neither, therefore, in the alleged adultery, for which the 
deceased was slain, because the adultery has not been proved, 
and would not have been a defence if it had been, consider- 
ing the period of its alleged commission, nor in the crushing 
and overwhelming weight with which the evidence of his 
domestic honor and of the deceased as its alleged author, wis 
brought home to the knowledge of the defendant, can the 
prisoner find exemption from this homicide. He must find it, 
if he find it at all, in that dethronement of reason, if it actu- 
ally occurred, which exempts every insane person, however 
great would otherwise be his crime, and however awful would 
otherwise be the attending circumstances, from responsibility 
for conduct to which his mind never gave a willing and intel- 
ligent assent. 

But there is another aspect of the case to which I feel 
bound to call your attention, because there is a possible view 
of tLe evidence which you may feel at liberty to take which 
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will reduce the grade of this oflTence from murder in the first 
degree to murder in the second degree, or manslaughter in 
one of its various degrees, and more particularly to man- 
slaughter in the third degree, the punishment of which crime 
is imprisonment in the State prison for the terms which Ihaye 
before mentioned. 

I have already stated to you that murder in the second 
degree embraced all other kinds of murder than murder in 
the first degree, and though not well defined in the statute, 
might fairly be supposed to include that kind of murder, 
which was not characterized by that degree of enormity or of 
premeditation, or, perhaps, of premeditation at all, other than 
unintentional, which might be supposed to constitute murder 
in the first degree, and to be justly punishable by the forfeit, 
ure of life. 

If, therefore, your view of the circumstances of this case 
shall enable you to take this more lenient view of the pris- 
oner to which I have just referred, you may find him guilty 
of murder in the second degree. 

Again, if your view of the evidence, acting under the re- 
sponsibility of your oaths, shall enable you to take ti still more 
lenient view of the evidence and to conclude that the intent of 
the prisoner was not to produce death, and that the homicide 
was committed not with premeditated design, but in the heat 
of a passion by the use of a deadly weapon, then it will be 
your duty to convict the prisoner of manslaughter in the 
third degree, the punishment of which crime is imprisonment 
in the State prison for a term of not less than one nor more 
than four years. 

As heretofore stated, the radical distinction between mur- 
der and manslaughter is the presence or absence of a design 
or premeditated design to efi*ect the death of the person 
killed. If you have rational doubt on that point, arising under 
the testimony and justly founded thereon, it is the benevolent 
intention and the positive injunction of the law, that you 
should allow it to operate in favor of the prisoner. And if 
in the dispassionate judgment which you shall give this case, 
you shall come to the conclusion that though you believe the 
prisoner to have been driven to the borders of distraction, yet 
not actually to have entered its domain, and therefore to hold 
him responsible for a violation of the law, and yet to have 
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been urged to the terrible catastrophe with which this domes- 
tic drama has terminated, by the crushing conviction of his 
domestic dishonor, and with a force, and precipitation and 
pressure, which deprived his act of homicide of that premedi- 
tation which stamps it with the legal ingredient of maUce 
aforethought, you are at liberty, under such circumstances, to 
negative the element of premeditated design ; and finding the 
act committed in the sudden heat of passion and by the use 
of a dangerous weapon, to declare the legal consequence of 
such a killing by pronouncing him guilty of manslaughter in 
the third degree. 

The responsibility of determining the facts by which the 
grade of the offence is to be measured, is of course with you, 
and not with me, and you must determine it under a solenm 
sense of the important consequences which rest upon your de- 
cision. 

It hacT been suggested that a verdict of this character, find- 
ing the defendant guilty of an offence of a less grade than 
that charged in the indictment, will not be acceptable to the 
prisoner, who desires a full acquittal or a conviction of mur- 
der in the first degree. 

Allow me to say, gentlemen, the preferences or wishes of 
the prisoner on this point should not, in my opinion, affect 
your action one way or the other. You have a higher duty to 
discharge than either to please or to offend the prisoner or the 
people. You are to find a true verdict, according to the facts 
established before you. You are to declare it without fear 
or favor, and without reference to the wishes of either sida 

You are not to be precipitated into a verdict of absolute 
acquittal, because a conviction of murder in the first degree 
would be too severe to correspond with your views of duty. 
You are not to be withheld from a verdict of partial convic- 
tion if a verdict of greater or less severity shall not faithfully 
record your conclusions from the evidence. You must find a 
verdict founded entirely upon your own view of the testimony 
as it has engraven itself upon your minds. 

You should also be careful not to be carried by feelings of 
sympathy beyond the boundaries of duty. You may justly 
and properly entertain a feeling of respect and gratitude to 
General Cole for his gallant services during the war; but 
when he appears in this tribunal and is summoned to its bar to 
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answer for crime, he b like all other men similarly situated, 
to be tried by the law and the^ evidence. Neither gratitude 
for his military services, nor sympathy for his unmerited suf- 
ferings, nor regret for his domestic calamities, can annul or 
impair the stern requirements of duty. 

Nor, on the other band, must you be betrayed by an abhor- 
rence for a homicide, appearing, if you so regard it on the first 
look at the transaction, to be without justification or excuse, 
into a rash and precipitate verdict of conviction. The case 
has various aspects, all of which you must consider, and no 
more conscientious or imperative duty is demanded of a jury 
than to keep their judgment in suspense till every fact is care- 
fully examined and its just weight and bearing faithfully de- 
termined. 

You find in the prisoner perhaps an individual laboring 
under melancholy, more or less, whether or not it has attained 
that intense and aggravated character expressed by the mel- 
anchdia of the medical profession. You find him, it may be, 
materially changed in his disposition and temperament, his 
tastes and his habits, from what they were at a former period 
of his life. Life, it may be, has lost for him many of its 
charms, and bodily ailments and injuries have not only sub- 
jected him to much pain and sufiering, but have so destroyed 
or impaired his health and his constitution as to render life a 
burden rather than a blessing. 

All these things, mider proper circumstances, and on a 
proper occasion, may make him a fit subject for your considera- 
tion and sympathies. But this is not the period when you are 
to seek their indulgence, at least if they operate so far as .to dis- 
tract your mind from the performance of a sterner and higher 
duty. Not, indeed, that you are to forget that you are human, 
or that you can be expected' altogether to divest yourselves oi 
those feelings and sensibilities which are implanted in every 
manly and generous heart. But that you are to be careful 
uot to be led by them away from the performance of duty, or 
into forgetfulness of the stern obligations which rest upon 
you as impartial arbiters of the prisoner s destiny. 

True indeed, if under the influence of evidence you con- 
clude the prisoner's reason was dethroned, and he was not at 
the time of this transaction an intelligent agent, having not 
the power of mental discrimination between right and w rong 
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in regard to the particular transaction which you are under- 
taking to investigate, he must stand acquitted before you 
upon the ground of criminal irresponsibility. But if he had 
this power of mental discrimination and could distinguish in 
regard to the moral qualities of his conduct, then, notwith- 
standing your pity for the man and your sympathy for the 
suflFerer, you must condemn the criminal, and especially you 
must not be led aside from the path of duty by a recollection 
of the severe rupture which has taken place in his domestic 
relations, unless the deceased is proved to have been connected 
therewith, and in some sense the author thereof, so as justly 
to call down upon himself, within the limits of the law, the 
just vengeance of an injured husband. These injuries, at 
least as intelligence of them was communicated to him, were 
of the most heart-rending character, and must of necessity 
excite the ardent sympathy of every feeling heart 

It may be difficult, perhaps impossible, wholly to divest our- 
selves of these feelings, but we shall fail to meet the stern and 
inexorable necessities of this hour if we allow them to turn us 
aside from the path which the law has appointed for us to 
tread. 

That path is the path of duty, that duty is to find a verdict 
according to the law and the evidence; and whether it enjoins 
upon you the agreeable task of pronouncing a verdict of ac- 
quittal because the evidence fails to satisfy you beyond a rea- 
sonable doubt of the guilt of the prisoner, or of his responsi- 
bility for crime, or the painful one of pronouncing a verdict 
of conviction because the evidence satisfies you beyond a rea- 
sonable doubt of the prisoner's guilt and responsibility for 
crime, you will, I doubt not, acquit yourselves like men, and 
without fear or favor, without partiality or prejudice, dis- 
charge the solemn and responsible trust which the law has 
imposed upon you on this occasion. 

In this confidence I commit this case into your hands for 
your final deliberation and verdict. 

In relation to the specific points submitted by the counsel 
for the defence, and asked to be made part of his charge, the 
Judge said that he should charge the law upon the subject of 
insanity to be as laid down in the authorities above refer- 
red to. 

After the delivery of the charge, Mr. Brady said that with 
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reference to what had been said by the Judge upon the question 
of finding the accused guilty of manslaughter, he (Mr. B.) 
desired to say in behalf of the prisoner, that in the judgment 
of his counsel, there is no rational or possible view by which 
the offence can be demonstrated manslaughter, and that the 
prisoner declines to accept the offer of that sympathy that 
would induce a verdict for that offence, and that the prisoner 
would rather die than be sent to State Prison. 

Messrs. Parker and Beach made exceptions to some portions 
of the Judge's charge. 

About five o'clock the jury came into court, when Judge 
Hogeboom adddressed them as follows : 

Gentlemen — Have you agreed upon a verdict ? 

Foreman — No, sir. 

Judge Hogeboom — I have a note from you, in which you 
request to have further information with reference to that 
portion of the charge which relates to insane impulse and 
ungovernable frenzy and the rules of law governing the same. 
I designed to express myself with suflScient fullness and with 
all the clearness and perspicuity* with which I was able to 
do upon those subjects. I will restate or further comment on 
these points, that the foundation of all responsibility for crime 
is sanity or soundness of mind ; that is, a sane mind in the 
sense in which I explained it to you in your original charge — 
the possession of reason, ability to discriminate between 
right and wrong in regard to the particular transaction, a 
degree of consciousness and intelligence that enables a party 
to appreciate the quality and nature of the act in which he is 
engaged ; to be aware that it was wrong, if it was wrong, a 
crime; that he was committing an offence against the laws of 
his country. If his mind was in such a situation, he was, in 
my opinion, and as defined in the cases to which I have refer- 
red, subject to those laws, responsible for their violation and 
to be punished if he did violate them. That is substantially 
the test in regard to both of those species of offences to which 
your attention has been called. An insane impulse leaving the 
mind incapable of exertion, holding the individual incapable of 
exercising his mind, so far as I have defined it to you, exempts 
him from responsibility, and if under the influence of such a 
want of mind the prisoner commits the act, whether you eall 
it an insane impulse or anything else, it exempts him from 
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responsibility. Mere impulse, whether you call it irresponsible 
impulse or not, does not excuse, if it be the impulse of excite 1 
passion arising from revenge, from resentment, from intention 
do an act which is wrong or a crime, and the prisoner is 
aware of it. Whether he is impelled to it by peculiarities of 
temperament, by a nervous disposition, by excited feeling, 
or anything of that sort, will not excuse him from responsi- 
bility. 

If there is the consciousness that he is committing a cnTne 
against the laws of his country, there is, in my opinion^ 
no impulse that can excuae him from Tesponsibili^. But if 
this impulse arises from a defect of reason, so that it cannot 
control the exercise of his mental powers, if he is bereft 
of that power in the sense which I have alluded to, and this 
crime is committed in such a condition and without the abil- 
ity to control himself from such a course, he is in such a con- 
dition as excuses him from responsibility. The question, 
after all, is whether he has his mental powers and the ability 
to exercise them to such a degree as makes him conscious, at 
the time, of the nature of thje act in which he was engaged. He 
must not give w^ay to unholy passions, to excited feelings, to a 
disposition for revenge or resentment, because it is just these 
feelings that the law punishes, and makes him responsible for 
them. Men must curb and restrain their passions. But if he 
is bereft of the mental power to reason upon the subject and 
understand the nature of the act in which he is engaged, 
then the law relieves him from responsibility. 

If he acts from ungovernable frenzy, it must be the frenzy 
of madness or mental alienation, and not of excited and 
inflamed passions. If a man has sufficient consciousness of 
the nature of the act in which he is engaged, to know that he 
is doing wrong, and violating the laws of his country, and yet 
gives way to the feeling of resentment or revenge, and grati- 
fies it at the expense of his consciousness that he is commit- 
ting a crime, whether that frenzy is of the highest and almost 
irresponsible degree or not, he must be held responsible. But 
if this is the frenzy of mental alienation so that he cannot con- 
trol the powers of his mind, and is incapable of appreciating 
the quality of his act, or to understand that he is violating the 
laws of his country, or doing a thing that is morally wrong, 
then he is exempt from responsibility. It is very difficult ta 
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define these matters with absolute precision. I can only refer 
you to the general rule laid down in the cases I laid before 
you in my charge to you, and I read from them intentionally 
for the express purpose of defining the rules by which you are 
to be guided and to explain the circumstances which exempts 
a person charged with crime from the responsibility of <that 
crime. 

I do not know that I can do anything which will inform you 
in any greater degree of what constitutes that degree of insan- 
ity or mental alienation which excuses a party from criminal 
responsibility. The party is never responsible for defect of 
re&son ; it is a providential dispensation which relieves him 
from the imputation of crime, because it is not the act of a free, 
intelligent and conscious mind, I think that every one is 
bound to dontrol his passions and feelings. If he has the 
power of thought and ability to reason, he must be held 
responsible to the laws of his country, and not give way to 
unholy passions or excited feelings, or wicked resentments or 
revenge. On these questionp you must be satisfied. 

Mr. Brady — If there be any doubt the benefit of it goes to 
the prisoner. 

Judge Hogeboom — ^That doubt goes to the prisoner, if it be 
that kind of rational error upon the evidence of doubt which 
commends itself to the rational mind, applying itself to the 
facts of the case. It is not the mere possibility of innocence 
that should justify you in finding a verdict of acquittal. The 
question is whether on your considering the case as rational 
men, you believe beyond a rational doubt, a fair, reasonable 
doubt, commending itself to your understanding, that the 
party is guilty and criminally responsible under the rules I laid 
down, you must find him guilty. If you do not thus believe, 
if you have a rational doubt upon this subject as thus under- 
stood and interpreted, you are to give the prisoner the benefit 
of that doubt and render a verdict of acquittal. 

The jury then again retired, and a large number of specta- 
tors left for their homes. About eight o'clock the jury were 
supplied with supper, and at ten o'clock, it being evident that 
they would not soon come to any definite determination, they 
were furnished with blankets. 

At 2:30 o'clock, Dec. 5, the jury were still out. 

At 11 : 15 Saturday afternoon, Dec. 5, the jury came into 
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Court again. The foreman, Mr. Lamb, stated that one of the 
jury desired further advice upon the question of insane impulse, 
and also upon the particular point whether if wheri Cole left 
the Delavan House he was 'of sound mind, but upon reaching 
the Stanwix Hall and confronting Hiscock he became seized 
with uncontrollable frenzv, and thus leave a doubt as to the 
sanity of the prisoner at the moment of the commission of the 
homicide, whether in such case the prisoner was entitled to the 
benefit of that doubt. 

Judge Hogeboom, in response, stat-ed that he did not know 
as he could charge diflFerently than he had before upon the 
subject now presented. But he would repeat, that if the pris- 
oner had such possession of his mental faculties at the moment 
of the homicide as to know right from wrong as to that partic- 
ular act, then he is to be held responsible. If a doubt exists, 
siich a rational and well grounded doubt as arises from a clear 
conception of the case, and not from mere sympathy for the 
prisoner, then he is entitled to the benefit of that doubt. 

The Judge then read, as illustrating his views upon the sub- 
ject of insanity, from the cases of the People v. Kinney, 31 
New York Reports; and The People v. O'Brien, 36 New 
York Reports, 276. 

The foreman of the jury then asked the Court if the jurj^ 
should happen to stand eleven to one in regard to a verdict, 
whether the one who differed from the eleven should pay any 
attention to such difierence, or be influenced in his action by 
their opinion. 

Judge Hogeboom replied that he should not allow the 
course of the majority to influence him to precipitate a verdict 
— he should go according to his conscientious convictions 
from the evidence, the arguments, and the law as laid down by 
the Court. 

Messrs. Parker and Tremain, respectively, submitted a point 
upon the subject of insanity, to both of which the Judge 
assented, and charged the jury in ax;cordance with them. 

The Judge then announced that he would send for the jury 
at three o'clock, p. m., and that if they had not then agreed he 
would adjourn the Court till Monday morning. 

At three o'clock the jury again came into Court, when Judge 
Hogeboom asked them if they called for further instructions. 

Mr. Lamb, the foreman, said: 
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We ask the indulgence of yonr honor and this court while 
I explain the unfortunate dilemma in which we are placed, by 
no fault of our own, as I hold, but by the fault of the Court 
and counsel all around. You have permitted one man in this 
trial* to take his seat as a juror who now confesses that he had 
prejudged this case, had a settled conviction on his mind and 
his opinion formed all through this trial. I claim that it is 
unjust to keep us here under these circumstances, with no 
prospect of agreement. Your honor will pardon me for any 
rude expressions, but I wish my sense to be conveyed in such 
a way that I may be understood. 

Judge Hogeboom said he did not know that any remarks of 
this kind against one of his fellow jurors should be received, 
as there was no way of correcting the diflBculty complained of. 
He had given very full instructions, and mu«t either discharge 
them or send them back for further deliberation. He would 
like to know whether there was any probability of arriving at 
a verdict. 

The foreman said that in this anxiety to reach their homes 
they might not be as entirely impartial in their opinions as 
they should, but they really thought there was no possibility 
of their agreeing. 

Judge Hogeboom said he should be glad to relieve them upon 
that subject if he thought it was right to do so. His impres- 
sion was that they ought to make a further effort to agree. He 
should be sorry if any juror had gone into the panel with any 
preconceived opinion — especially any settled one — in regard 
to the merits of the case. All persons were capable of laying 
aside former impressions to a great extent, and he thought 
that jurors should be able to lay aside any previous impres- 
sions, and inspired by the oath taken render a verdict accord- 
ing to the evidence as presented. He would not say that any 
juror should surrender his solemn convictions in reference to 
the merits of this case, and would not say that the individual 
juror may not stand up against the body of his fellows; but 
he would say that the juror should feel some degree of 
doubt from that very fact whether he had not conceived an 
impression in regard to the case which might possibly be 
amiss. In other words, he should feel it right to say that such 
a juror should address himself fairly to the testimony, of con- 
sidering the subject in the most careful, deliberate and consci- 
27 
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entious manner, and if he should feel that possibly he may 
have taken a mistaken view of the case there would be no 
impropriety in yielding his convictions to the majority; but 
not to do so if he has a conscientious conviction upon his owii 
mind that he is right. 

In that case the juror must take the responsibility upon him- 
self. If this jury was thus divided, the eleven jurors should 
not feel entirely certfdn that they are right. It sometimes 
happens that the eleven are wrong, and one is right. It was 
the duty of all the jurors to re-examine the testimony and 
the conclusions at which they had arrived. The Judge said 
he was sorry to keep them in confinement, but he did not 
think that after the time that had been taken, the expen- 
diture that had been made, and the inevitable expenees 
of the trials had, that the time had arrived for their sepa- 
ration without proper effort to secure a verdict. He would, 
therefore, remand them to their rooms until Monday, at ten 
o'clock. 

Mr. J. D. Brooks, one of the jurors, at this point rose and 
said they wished to impress upon the Court that no ill-feeling 
existed among them; but there was the confessed fact that 
immediately upon the commission of the homicide, certain 
jurors had formed an unqualified opinion, and had held this 
opinion until that moment. He would ask whether they, as 
candid jurors, were to fight constantly against that opinion 
which had been formed eighteen months ago. The moment 
they entered into their room their hope of agreement was 
precisely the same as now. They had used every argument 
which could be used to persuade these men, and had heard 
every argument which could be used by them. To satisfy 
themselves that they were going right, they had twice visited 
the Court for further explanations, and had returned to their 
rooms and deliberated until the very last moment. Yet the 
dissenting jurors remained firm to their convictions, and said 
they would remain there one year before they would change 
them. He would ask if they should go back to their rooms 
under these circumstances. ** Those jurors could not be 
changed by the evidence, or by the arguments of the coimsel, 
or by the charge of the Judge, and is it in ouj weak power to 
change them now ? If we go back to our room, we go as mere 
tools to repeat what has already transpired." (Applause.) 
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Judge Hogeboora said that there should be no applause, 
and addressing Mr. Brooks, remarked that he regretted very 
much the condition in which they were placed, but the extra- 
ordinary character of the case, the magnitude of the case, the 
responsible character of the trial, the great questions involved 
in it, and the inconvenience to jurors, witnesses, counsel and 
other parties that woidd result from a disagreement of the 
jury, compelled him to make every eflbrt to bring about an 
agreement if possible. He should therefore remand them to 
their rooms and adjourn the Court until half-past ten (Mon- 
day) morning. 

ACQUITTAL OP THE PRISONER. 

The Court was opened at ten minutes before eleven o'clock, 
on Monday, December 8th. The room was densely crowded 
with spectators, among the number a few ladies. 

The Jury came into court in a few minutes, and, by direc- 
tion of the Court, the Clerk called the roll of jurors, each re- 
sponding as his name was called. 

Clerk : — Gentlemen of the Jury, have you agreed upon a 
verdict ? 

Foreman, P. W. Lamb : — We have not, and desire to sub- 
mit a question to the court. 

Mr. Lamb then handed the question to Judge Hogeboom, 
who, after reading it, read it aloud as follows : 

"If the jury believe that the prisoner was sane just before 
the homicide, and also just after, and il' the jury are equally 
unable to decide v/hether he was sane or insane at the instant 
of the homicide, should such a doubt go to the benefit of the 
prisoner or not ? 

Judge Hogeboom replied that the jury must be satisfied be- 
yond reasonable doubt, as to the condition of the mind of the 
prisoner at the time of the commission of the homicide. If 
they entertained a reasonable doubt, founded on the evidence, 
then the prisoner was entitled to the benefit of the doubt 

The foreman of the jury then consulted with Messrs. Dick- 
erman and Deitz, the two dissenting jurors, and in a few sec- 
onds he announced to the Court that ne was prepared to give 
the verdict of the jury. 

Judge Hogeboora then directed the Clerk to oall the roll, 
each juror responding as before. 

Clerk — *' Gentlemen of the Jury, have you agreed upon 
yoiu: verdict ?" 

Foreman—'* Not Guilty !" 
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Immediately upon this announcement there was a most 
extraordinary scene in the court-room. Nearly every person 
arose and most of those outside the bar mounted the se^ts, and 
from the audience there went up deafening cheers. ITie 
Judge made vigorous demonstrations with his gavel and the 
oflScers cried lustily for ** order !" but the auditors who sympa- 
thized with the prisoner — ^and from the manifestations we 
should judge the feeling was quite universal — could not be 
restrained from giving full expression to their satisfaction at 
the verdict TheT threw their hats upwards, waved their 
handkerchiefs, ana continued cheering for upwards of two 
minutes. While these proceedings were in progress outside 
the bar, the counsel of Cole clustered about him shaking his 
hands in the most cordial manner, and congratulating him 
upon his acquittal. He was also greeted by scores of others, 
and for upwards of five minutes was surrounded by persons 
striving to ^asp his hands and tender their congratulations. 

While this exciting scene was in progress, the Clerk re- 
sponded to the verdict of the jury as follows : 

** Gentlemen of the jury, hecurken unto your verdict as the 
Court hath recorded it; you say you find the prisoner at the 
bar 'not guilty !' and so you all say.*' 

The words of the Clerk could not be heard by the jurors, 
owing to the confusion, but so the verdict was recorded, and 
George W. Cole was a'free man ! 

DEATH OF GEORGE W. COLE. 

Gen. George W. Cole died at Mara, New Mexico, on the 
11th of December, 1875, of pneumonia. Gen. Cole's name is 
still well remembered as the hero of a domestic tragedy which 
resulted in his killing in one of the corridors of Stanwix Hall, 
on January 4th, 1867, H. L. Hiscock, of Syracuse, then a mem- 
ber of the Constitutional Convention sitting in this city. The 
• cause of the murder was Hiscock's alleged indignities offered 
to Cole's wife. The ball from Cole's pistol pierced the brain 
of Hiscock, who died instantly. Cole was tried twi«e on the 
charge of murder, his first trial taking place before Judji^ 
Ingraham, in the Court of Oyer and Terminer, at Albany, 
beginning April 21, and ending May 7th, 1868, when the •jury 
announced the impossibility of their agreeing upon a verdict. 
The second trial also took place in Albany, and was concluded 
on December 7th, 1868, when the jury found a verdict of ' not 
guilty,' basing their verdict on the insanity of the prisoner at 
the moment he fired the fatal shot. Gen. Cole was a native 
^ of New York, and was born near Lodi, in 1828. — Albany Even- 
ing Times. 
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COUNT DE BOCARMfe. 



Count Hippolyte Vi8art de Bocarme, and his wife the Coun- 
tess, were put on their trial before the Court of Assizes at 
Mons, in Belgium, for the murder of Gustavus Fougnies, the 
latter's brother, in November, 1850. The Count belonged to 
one of the most distinguished families of Belgium. His father, 
Julian Bocarm^, married a niece of the Austrian General 
Chastelit, and was an oflBcial of the Dutch government of 
Java, where Hippolyte, his only son, was born. He was 
nursed by a Malay woman, and grew up among that people, 
whose savage and perfidious character he seems to have im- 
bibed. Count Julian afterward returned to Belgium, and 
lived for some time at Toumay. Here, however, he enjoyed 
no rest ; his love for adventure drove him abroad ; and, ac- 
companied by his son, he wandered to North America, where 
he founded a colony on the banks of the Ohio. Young Hip- 
polyte remained here until he was eighteen years old, when 
be returned to Europe, and soon after married a lady, named 
Lydia Fougnies, from Peruwetz. His young wife was well 
educated, with superior talents, possessing a vivid imagina- 
tion, and cherishing a passionate adniiration of the French 
romance-writers. She sustained personal relations with some 
of them, among others with Balzac, who often passed several 
weeks in the summer at Bury Castle in the Toumay, which 
the young couple had made their residence She also wrote 
some few novels, but they are quite insignificant. Such a 
character was by no means adapted to influence a man like 
Count Hippolyte, who had brought with hJm from abroad the 
instinct of a half-savage. He had also been disappointed in 
getting less money with her than he expected. He aban- 
doned himself to his unbridled passions, kept mistresses, and 
became the terror of his acquaintances, and the distress of 
his relations. In the village where he lived, he was hated 
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most intensely on account of his severe and cruel dispoBi- 
tion. 

The dissipated life of the Count produced a total disorder 
of his finances. He was deeply in debt, and had squandered 
a large part of his estate. His only hope was in the inheri- 
tance of his brother-in-law, Gustavus Fougnies. This person 
gave no promise of a long life. His health was bad, and by a 
fall from a horse he had lost a leg. A deep distrust of his 
brother-in-law, no one knows why, seems to have been early 
rooted in his mind. Although he was ardently attached to 
his sister, and made her the heir of his whole property, he 
seldom went to Bury, and often said that he was afraid to eat 
anything there until it had been tasted by his brother-in-law. 
He was perfectly aware that he was anxious to get hold of 
his property, and wished nothing so much as his death. It 
is even said that he once expressed the suspicion that Count 
Hippolyte had poisoned his father. 

Towards the close of last year Fougnies had made up his 
mind to marry the Countess de Grandmetz. The wedding 
day was fixed, the bridal gifts were purchased, the marriage 
contract was to have been signed on. the 23d of November, 
when Fougnies, although advised to the contrary by his in- 
tended, who foreboded some bad end, came to the unlucky 
determination to invite, in person, his sister and brother-in- 
law to the approaching wedding. The Countess announced 
the expected visit to her husband on the 20th, who replied, 
" I will do the business for him to-day." Qustavus Fougnies 
arrived at the castle that day, and in the evening he was dead. 

On the next morning the report was spread in the village 
that Fougnies had died suddenly at the castle, but the people 
did not hesitate to speak of Count Bocarme as the murderer. 
The universal prevalence of the rumor led the magistrate to 
institute an inquiry. The official was at first very circum- 
spect and lenient towards the Count; but the embarrassment 
of the accused, with his contradictory answers, at length 
aroused his suspicions, which soon took a more definite shape. 
Among other things, the examining judge discovered a deep 
bite on the hand of the Count, evidently made by a man, and 
which he could not satisfactorily account for.- He accord- 
ingly had the Count and Countess taken into custody and 
sent to Tournay. 
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The phyBicians unanimously testified that Fougnies came 
to his death by a corrosive poison, probably sulphuric acid, 
which he had been forced to swallow. But for a long time 
the bite on the hand was the only circumstance to direct 
suspicion against the Coimt. Both the Countess and himself 
strenuously denied the charge, asserting that Fougnies must 
have poisoned himself in their house, since they found him 
dead in the dining-room, and the servants could throw no 
light on the matter. At length, Emerence, the French cham- 
bermaid of the Countess, made some important disclosures. 
She stated that on the morning of November 20, the Count 
sent his servant to a village several miles off, and she took 
his place in waiting on the table. When it began to grow 
dark she asked whether she should bring in lights ; but the 
Count directed her to go to the nursery up-stairs, where were 
the children and the only two waiting-maids then in the 
house. One of the children wishing for some milk, a maid 
went down into the kitchen to get it. She was no sooner 
there than she heard a half-stifled cry in the dining-room: 
" Murder ! assassination ! Hippoly te ! Hippolyte ! " She rushed 
to the door of the kitchen, which was separated by one room 
from the dining-room, and saw the Countess come out and 
shut the door after her. She imperiously ordered the maid 
to return up stairs. As the latter passed the window of the 
dining-room she thought she heard the death rattle of a dying 
person. She afterwards met the Coimt and Countess on the 
stairs, on the way to the parlor. They both looked pale and 
disturbed, and said nothing. Some time after they went down 
into the dining-room again, and on the sight of the body broke 
out into loud cries before the servants, who were now called 
in. 

Soon after the first examination, a chemical laboratory was 
discovered in the castle. The workman who was employed 
in it testified that he had been engaged there for fourteen 
days in succession ; that the Count often came in the middle 
of the night to learn the progress of the work ; and that the 
Coimtess also had visited the room to see how the " success- 
ion water " was getting on. The principal ingredient in the 
chemical operation was tobacco ; and the physician also dis- 
covered that the poison was effected by nicotine. 

Another fact came to the knowledge of the judge by a 
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lucky accident. On the first report of the crime, the news- 
papers stated, among other things, that the Count was in 
Brussels during the summer, when he purchased a new car- 
riage with white linings — he himself wearing fur in spite of 
t]ie advanced season. These circumstances recalled to a pro- 
fessor of chemistry in Ghent the recollection of a stranger 
who had repeatedly visited him in the spring to consult him 
in regard to the preparation of nicotine. He called himfielf 
Beirand. The professor stated this to the court, and recog- 
nized him as the pretended Beirand. He also delivered letters 
to the court which had been written to him by Beirand, giv- 
ing an account of the progress of his operations. The last of 
these letters concluded as follows: " It has succeeded at last; 
the trial has been made, and the efiect is frightful.'' The 
letters are in the handwriting of the Countess. She at last 
confessed, after obstinately denying for a long time ; but she 
threw the blame on her husband, who she said compelled her 
by threats of death not to prevent the crime. 

After a trial of several days, the jury found the Count guilty, 
and acquitted the Countess. It appeared that Bocarm^ for- 
cibly poured the nicotine down his brother-in-law's throat, 
and that his wife assisted in the operation. The acquittal of 
the Countess gave general dissatisfaction. Her husband ap- 
pealed froQi the verdict ; but the appeal was dismissed. 
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TRIAL OF DE. COOLIDGE. 



The trial of Dr. Valorus P. Coolidge, for the murder of 
Edward Mathewe, took place the 14th of March, 1848, at 
Augusta, in Maine, before Chief Justice Whitman, and two as- 
Bociate justices. 

The respectable position in society held by the prisoner, and 
the singular atrocity of the crime with which he was charged, 
excited unusual interest; so much ao, that to accommodate the 
large number desirous of hearing the trial, the court was in- 
duced to transfer its sittings from the court-house to a very 
capacious church, which was filled as soon as the doors were 
thrown open. 

The trial lasted an entire week, and the number of wit- 
nesses examined amounted to about seventy. From this vol- 
uminous mass of testimony it appeared that Dr. Coolidge was 
a physician in the town of Waterville, in a very successful 
practice; notwithstanding ^Y^ich hB was always in need of 
money, and borrowed it wherever he could, and commonly at 
usurious interest. More than a dozen witnesses stated that 
he was indebted to them for money lent, from fifty to three or 
four hundred dollars, and that about the time of Mathews* 
death, he offered $500 for the use of $2,000 for six months, 
and even for a still shorter time. 

It farther appeared that the prisoner knew that Mathews 
had gone to Brighton with a drove of cattle ; that he made re- 
peated inquiries of the amount Mathews would receive, and re- 
quested the barkeeper of the house where Mathews boarded, 
to let him know when Mathews returned. Mathews arrived 
on Saturday, the 25th of March, but Coolidge did not see him 
until the following Wednesday. There were several private 
interviews between him and Coolidge on Wednesday and 
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Thursday. In the aflemoon of the latter day, he received 
$1500 from the Taconic Bank, and after eight o'clock at night, 
remarked that it was time to go to Dr. Coolidge's office, and 
was seen to go in that direction. The next morning he was 
found dead, in the cellar in which Dr. Coolidge kept his fuel 
Two deep cuts were found on his head, some black and blue 
spots about his throat, and his boots were clean, though the 
streets were muddy at the time. 

At the Coroner's inquest, Coolidge was examined with other 
witnesses, and stated that Mathews had been at his office 
twice the day before, for the purpose of borrowing $200, 
which he wanted to make up the sum of $2,000 he had prom- 
ised to raise. The last time it was a little after eight o'clock 
at night when he received the money — <)f which one hundred 
dollars was in a note he had received of W. R. Doe. Denied 
that he had written any note to Mathews the day before, or at 
any time. 

There was then a post-mortem examination of the body, when 
Coolidge, remarking that they could not tell whether the 
wounds in the head were sufficient to produce death, unless 
the scalp was turned back, cut and turned back the scalp. It 
being then proposed to examine the stomach, it was taken out 
by Coolidge, and the contents emptied into a basin. They 
smelt strong of brandy. A few minutes afterwards he re- 
marked to a bystander that they had better be removed, as 
they might scent the room. They were accordingly taken out, 
and after remaining awhile behind an old hogshead, were 
locked up in an ice-house ; whence they were taken, on the 
ioUowiiig Monday, and delivered to Professor Loomis for ex- 
amination. When Coolidge was asked, on Friday evening, if 
the contents of the stomach had not better be examined, he 
inquired of the witness if they had been preserved; and on 
being told that they had, he replied, they had lain so long, 
nothing could be ascertained from them. 

These contents were carefully analyzed by Professor Loo- 
mis, and found to contain prussic acid by several tests. Sev- 
eral physicians, who were present at the post-mortem exam- 
ination, also testified that the liver, lungs, spleen and brain, 
indicated the action of prussic acid, and that they perceived 
its peculiar odor. 

The medical men further thought that the wounds in the 
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head not having been attended with inflammation, were prob- 
ably given after death, with a view of preventing suspicion of 
the real cause. 

From these indications of the presence of prussic acid, and 
other circumstances, Coolidge was now strongly suspected 
of the murder, and was accordingly taken into custody. It 
was then found, and it was proved in court, that, on the 17th 
of September, he had written to Bgston for an ounce of hydro- 
cyanic (prussic) acid, " as strong as it can be," which he re- 
ceived : and that, on the 19th of September, he also wrote to 
Hallowell for an ounce of the same acid, " as strong as it is 
made.*' This acid, when used in medicine, is commonly dilu- 
ted to 2 per cent. The pux'e acid is seldom called for. Dr. 
Coolidge previously had by him some of the diluted acid. 

On Monday, after the murder, a boy found in the top of 
Coolidge's sleigh, a gold watch and chain, which were proved . 
to be the same as those worn by Mathews the Thursday be- 
fore. They were wrapped up in white paper, which was of 
the same description as some found in Coolidge's office. 

Coolidge endeavored to persuade two witnesses to conceal 
from the coroner's inquest that he wished to borrow money 
of them — having himself stated to the jury that, so far from 
wishing to borrow money, he had lent Mathews $200, and to 
one witness he proposed to give fifty dollars, and, declared he 
was a ruined man, when he could not succeed. 

Many minor circumstances corroborated the inference from 
the preceding strong facts, but the testimony of Thomas Flint 
removed every shadow of doubt of the prisoner's guilt. 

The witness was a student in Dr. Coolidge's office, and he 
stated that, about nine o'clock on Thursday night, when he 
was going to bed, at his boarding-house, he met Dr. Coolidge, 
who requested the witness to go to his office with him. When 
there, he said, " I am going to reveal to you a secret which in- 
volves my life ; that cursed little Edward Mathews came in 
here, and went to take a glass of brandy and fell down dead; 
he now lies in the other room. I thumped him on the head 
to make people believe he was murdered." After some con- 
sultation, they decided on carrjdng the body to the cellar, to 
remain there until it was discovered the next day. The next 
day he found in the office a note from Coolidge^ requesting him 
to sweep the office carefully, which he did, and removed some 
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signs of blood. About noon he saw Coolidge charge Mathews 
with $200 lent. Coolidge handed him a sum of money, request- 
ing him to keep it, saying the jury might ask to see his pocket 
hook, and he did not know but there was too much money in 
it. After the examination of the body, Coolidge told the wit- 
ness, while in the office together, that there was $1,000 under 
the carpet, beneath the iron safe, which he wished witness 
to take care of. In the evening the prisoner seemed to be 
greatly agitated. He took the money he had given witness, 
selected some of the bills, put them into his po(Tket book, and 
gave the witness others from the pocket book. The money 
was put in one of a number of jugs in the office, and the 
prisoner requested the witness to sleep ^vdth him that night 
The next day he seemed unwilling to receive back the money 
he had given to the witness, but afterwards went to the of- 
fice, broke the jug and threw the notes into the stove. He 
stated that a letter produced to the coroner's jury (from Cool- 
idge to Mathews, requesting the latter to call at his office on 
Thursday night), he had withdrawn " from the bag" on Friday 
night and destroyed. He told the witness there was a bottle at 
his office that had contained prussic acid, which ought to be 
destroyed, and that the bottle which had come from Boston 
should be filled up, for some of it had been used. He also de- 
sired that the brandy bottle should be rinsed, and the water 
in the sink thrown out. He requested the witness to take the 
watch from his sleigh, and throw it into the river. Witness 
slept with the prisoner the two or three following nights, and 
when he did not, believes that Mr. Baker did. The witness 
admitted that when before the grand jury, he did not state 
anything about the money, the watch, or washing out the 
stains from the floor. He had partly disclosed to his father 
the facts stained torday, and also to Mr. Baker. General Sim- 
ons, his father, had encouraged him to testify in the case. 

In consequence of this variance in Flint's testimony, the 
counsel for the prisoner endeavored to invalidate it; the jury, 
however, after a deliberation of twenty-four hours, returned a 
verdict of guilty, and the prisoner was sentenced to be hanged, 
after the expiration of a year spent in hard labor. The law 
of Maine, by a seeming compromise between those who would 
abolish, and those who would retain capital punishment, has 
thus postponed the execution of the sentence of death, that the 
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person convicted may profit by siibBequent evidence, so as, if 
not to establish his innocence, to raise snflScient doubts of his 
gnilt to obtain a pardon ; or he may effect his ^escape by force 
or artifice, or finally escape ignolninious pimishment by dis- 
ease or suicide. 



REMARKABLE ESCAPE FROM PRISON. 



[Two French gentlemen, MewT8. De Latndo and D'Alegre, were impri- 
Boned in the BaHtille,* at the instance of that implacable woman, Madame De 
Pompadoar. An intimation having been given them that the^ had no hop«* of 
release, De Latude yesolyed to escape, or periah in the attempt. We give 
hiH storj in his own" words:] 

To any man who had the least notion of the situation of the 
Bastille — ^its extent, its towers, its discipline, and the incred- 
ible precautions which despotism had multiplied, more surely 
to chain its victims — ^the mere idea of escaping from it would 
appear the effect of inaanity, and would inspire nothing but 
pity for a wretch so devoid of sense as to dare to conceive it. 
A moment's reflection would suffice to show that it was hope- 
less to attempt an escape by the gates. Every physical impos- 
sibility was united to render this impracticable. We had no 
resource but by the outside. There was in our chamber a 
fireplace, the chimney of which came out in the extreme 
height of the tower ; it was full of gratings and bars of iron, 
which, in several parts of it, scarcely left a free passage for 
the smoke. Should we be able to get to the top of the tower, 
we should have below us a precipice of a great height, at the 
bottom of which was a fosse, or broad ditch, surrounded by 
a very lofty wall, to be got over. 

* In July, 1789. the walls of this celebrated prison were leveled with the 
frround. One of the prisoners. Count de Lories, had been confined thirty- 
two years, and excited great public sympathy. The great key of the outer 
gate was presented by La Fayette to General Washington. 
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We were without assistance, without tools, without mate- 
rials, constantly watched, night and day, and guarded, besides, 
by a great number of sentinels, who surrounded the outworks 
of the Bastille. So many obstacles, so many dangers, did not 
deter me. I hinted my scheme to my comrade; he thought 
me 'a madman, and relapsed into despair. I was obliged alone 
to digest my plan, to anticipate the frightful hosts of difficul- 
ties which opposed its execntioii, and find the means of 
remedying then^ all. To accomplish our obfeotwe had to 
climb to the top of the chimney, notwithstanding the many 
iron gratings which were opposed to our ascent ; and then, 
in order to descend from the top of the tower into the fosse, 
we required a ladder of eighty feet at least ; and another ladder, 
necessarily of wood, to get out of the fosse. If I could get 
these materials I must hide them from every eye, must work 
without noise, deceive all our spies, and this for months to- 
gether. Now for the details of my operations. Our first 
object was to find a place of concealment for our tools and 
materials, in case we should be so fortunate as to procure any. 
By dint of reflecting on the subject, a thought struck me 
which appeared to me a very happy one. I had occupied 
several difierent chambers in the Bastille, and had always 
observed, whenever the chambers either above or below me 
were inhabited, that I heard very distinctly any noise made 
in either. >, 

On the present occasion I heard all the movements of the 
prisoner above, but not of him below ; nevertheless, I felt con- 
fident there was a prisoner there. I conjectured, at last, that 
there might be a double floor, with a space between each. I 
took the following means to satisfy myself on the point. There 
was in the Bastille a chapel, at which, by special favor of 
Monsieur Berryer, we, as well as the prisoner below, in No. 3, 
were allowed to hear mass. I resolved to take advantage, 
when mass should be over, of a moment before the prisoner 
below was locked up, to take a view of his chamber. I 
pointed out to D'Alegre how he was to assist me. I told him 
to put his tooth-pick case in his pocket-handkerchief, and 
when we should be on the second floor, by pulling out his 
pocket-handkerchief, to let his tooth-pick case fall all the way 
down stairs, and then to request the turnkey to go and pick 
it up. My little plan succeeded. While the turnkey was 
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going after the tooth-pick case, I ran quickly up to No. 3. 
I drew back the bolt of the door, I examined the height of 
the chamber from the floor, and found it about ten feet six 
inches. I shut the door, and from this room to ours I counted 
thirty-two steps, measured the height of one of them, and, 
making my calculation, I came to the conclusion that there 
must be, between the floor of our chamber and the ceiling of 
that below, a space of five feet six inches, which could not be 
filled up either by stone or wood, on account of their weight. 
As soon as we were shut up and bolted in, I embraced D'Alegre . 
with delight. 

*' My friend," said I, '* patience and courage — ^we are saved ! 
We can hide our ropes and materials — ^that is all that is 
wanted ! We are saved ! " 

"What!" said he, "have you not given up your dreams? 
Ropes and materials ! — ^where are they, and where shall we 
get them?" 

"Eopes," said I, "why we have more than we want ; that 
trunk (showing him mine) contains a thousand feet of them." 

Looking at me steadfastly, he replied, "My good friend, 
endeavor to regain your senses, and to calm the frenzy which 
agitates you. I know the contents of your trunk ; there is 
not a single inch of rope in it." 

" Ay " said I, " but have I not a large stock of linen — twelve 
dozen of shirts, a great number of napkins, stockings, night- 
caps, and other things — will they not supply us ? We will 
unravel them, and we shall have ropes enough." 

" But how are we to extract the iron gratings of our chim- 
ney?" said D'Alegre ; "where are we to get the materials 
for the wooden ladder which we shall want? — where obtain 
tools for all these works ? — ^we cannot create things." 

"My friend," I replied, "it is genius which creates, and we 
have that which despair gives, that will guide our hands ; 
once more, we are saved I " 

We had a flat table, supported by iron legs ; we gave them 
an edge by rubbing them on the tiled floor : of the steel of 
our tinder-box we made, in less than two hours, a good knife, 
with which we formed two handles to these iron legs : the 
principal use of these was to force out the gratings of our 
chimney. In the evening, the daily inspection being over, 
with these iron legs we raised some tiles of our floor, and, by 
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digging for about six hours, we discovered that our conjec- 
tures were well founded, and that there was a vacant space 
between the floor and ceiling of about four feet. We replaced 
the tiles so that they scarcely appeared to have been raised 
This done, we ripped the seams and hems of two shirts, and 
drew out the threads of them one by one. These we tied to- 
gether, and wound them on a number of small balls, which 
we afterwards rewound on two larger balls, each of which was 
composed of fifty threads, sixty feet long. We twisted these, 
and formed a cord of about fifty-five feet long, and wdth it 
constructed a rope ladder, which was intended to support us 
aloft, while we drew out of the chimney the bars and spikes 
of iron with which it was armed. This was the most painful 
and troublesome of our labors, and cost us six months' toil, 
the recollection of which makes one shudder. 

We could only work by bending our bodies in the most 
painful positions : an hour at a time was all we could bear, 
and we never came down without hands covered with blood. 
The iron bars were fastened with an extremely hard mortar, 
which we had no means of softening but by blowing water 
-v^dth our mouths into the holes as we worked them. Judge 
what this work must have been, when we were well pleased 
if, in a whole night, we had worked away an eighth of an 
inch of this mortar. When we got a bar out, we replaced it 
in its holes, that, when we were inspected, the deficiency 
might not appear, and so as to enable us to take all of them 
out at once, should we be in a situation to escape. 

After six months of this obstinate and cruel work, we ap- 
plied ourselves to the wooden ladder which was necessary to 
mount from the fosse upon the parapet, and from thence into 
the governor's garden. This ladder required to be twenty feet 
long. We devoted to this part of our work nearly all our fuel; 
it consisted of round logs about eighteen or twenty inches 
long. We found we should want blocks or pulleys, and sev- 
eral other things for which a saw was indispensable. I made 
one with an iron candlestick, by means of half of the steel of 
the tinder-box from which I had made the knife. With this 
piece of the steel, the saw, and the iron legs of our table, we 
reduced the size of our logs; we made tenons and mortices in 
them, to join them one into the other, with two holes through 
each> and two joints, to prevent swagging. We made the 
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ladder with only one upright, through which we put twenty 
rounds, each round being fifteen inches long. The upright was 
three inches diameter, so that each round projected, clear, six 
inches on each side of the upright. To every piece of which 
the ladder was composed, the proper round of each joint was 
tied with a string to enable us to put it together readily in the 
dark. As we completed each piece we concealed it between 
the two floors. With the tools we had made, we completed the 
tools of our workshop. We had a pair of compasses, a sqxiare, 
a carpenter's* rule, &c. &c., and hid them in our magazine. 

De Latudo goes on to detail the precautions which he and 
his companion in misfortune took, in case any of the jailers 
should be listening, to give feigned names for everything they 
used in their work, and states the names used by them for 
each article. He then proceeds with his narrative : — 

These things being complete, we set about our principal 
ladder, which was to be at least eighty feet long. We began 
by unravelling our linen ; shirts, napkins, nightcaps, stockings, 
drawers, pocket-handkerchiefs — every thing which could sup- 
ply thread or silk. As we made a ball we concealed it in 
Polyphemus, (the name they called the hiding-place,) and 
when we had a sufficient quantity, we employed a whole 
night in twisting it into rope; and I defy a ropemaker to have 
done it better. The upper part of the building of the Bastille 
overhangs three or four feet. Thi-s would necessarily occa- 
sion our ladder to wave and swing about as we came down it, 
enough to turn the strongest head. To obviate this, and to 
prevent our fall, we made a second rope 160 feet long. This 
rope was to be reeved through a kind of double block Avith- 
out sheaves, in case the person descending should be suspend- 
ed in the air without being able to get down lower. Besides 
these, we made several other ropes of shorter lengths, to 
fasten our ladder to a cannon, and for other unforeseen occa- 
sions. When all these ropes were finished, we measured them 
— they amounted to 1400 feet. We then made 208 rounds for 
the rope and wooden ladders. To prevent the noise which 
the rounds would make against our wall during the descent, 
we gave them coverings formed of pieces of the linings of our 
morning-gowns, of our waistcoats, and our under-waistcoats. 
In all these preparations we employed eighteen months, but 
still they were incomplete. 
28 
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We had provided means to get to the top of the tower, to get 
into and out of the fosse : two more were wanting — one to 
climb up on the parapet ; from the parapet into the governor's 
garden; from thence to get down into the fosse of the Port 
St. Antoine ; but the parapet w^hich we had to cross was 
always well furnished with sentinels. We might fix on a 
dark and rainy night, when the sentinels did not go their 
rounds, and escape by those means ; but it might rain when 
we climbed our chimney, and might clear up at the very 
moment when we arrived at the parapet : we * should then 
meet with the chief of the rounds, who constantly inspected 
the parapet, and he being always provided with lights, it 
would be impossible to conceal ourselves, and we should be 
inevitably mined. The other plan increased our labors, but 
was the less dangerous of the two. It consisted in making a 
way through the wall which separated the fosse of the Bastille 
from that of the Port St. Antoine. 

1 considered that in the nxiraerous floods, during which the 
Seine had filled this fosse, the water must have injured the 
mortar, and rendered it less difficult, and so w^e should be 
enabled to break a passage through the walJ. For this pur- 
pose we should require an augur to make holes in the mortar, 
so as to insert the points of the two iron bars to be taken out 
of o\ir chimney, and with them force out the stones, and so 
make our way through. Accordingly we made an augur with 
one of the feet of our bedsteads, and fastened a handle to it 
in the form of a cross. We fixed on Wednesday, the 25th 
February, 1756, for our flight. The river had overflowed its 
banks : there were four feet of water in the fosse of the Bas- 
tille, as well as in that of the Port St. Antoine, by which we 
hoped to effect our deliverance. I filled a leathern portman- 
teau with a change of clothes for both, in case we were so for- 
tunate as to escape. 

Dinner was scarcely over when we set up our great ladder 
of ropes, that is, we put the rounds to it, and hid it under our 
beds; then we arranged our wooden ladder in three pieces. 
We put our iron bars in their cases to prevent their making a 
noise ; and we packed \ip our bottle of usquebaugh to warm 
us, and restore our strength during our work in the water, 
up to the neck, for nine hours. These precautions taken, we 
waited till our supper was brought up. I first got up the 
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chimney. I had the rheumatism in my left arm, but I thought 
little of the pain ; I soon experienced one much more severe. 
I had taken none of the precautions used by chimney-sweepers. 
I was nearly choked by the soot; and having no guards on 
my knees and elbows, they were so excoriated that the blood 
ran down on my legs and hands. As soon as I got to the top 
of the chimney, I let down a piece of twine to D'Alegre ; to 
this he attached the end of the rope to which our portmanteau 
was fastened. I drew it up, unfastened it, and threw it on 
the platform of the Bastille. In the same way we hoisted up 
the wooden ladder, the two iron bars, and all our other articles ; 
we finished by the ladder of ropes, the end of which I allowed 
to hang down to aid D*Alegre in getting up, while I held 
the upper part by means of a large wooden peg which we had 
prepared on purpose. I passed it through the cord, and placed 
it across the funnel of the chimney. By these means my 
companion avoided suSering what I did. This done, I cama 
down from the top of the chimney, where I had b3en in 
a very painful position, and both of us were on the platform 
of the Bastille. We now arranged our different articles. We 
began by making a roll of our ladder of ropes, of about four 
feet diameter, and one thick. We rolled it to the tower called 
La Tour du Treson, which appeared to us the most favorable 
for our descent. We fastened one end o^ the ladder of ropes 
to a piece of cannon, and then lowered it down the wall ; then 
we fastened the block, and passed the rope of one hundred 
and sixty feet long through it. This I tied round my body, 
and D'AIegre slackened it as I went down. Notwithstanding 
this precaution, I swung about in the air at every step I 
made. Judge what my situation was, when one shudders at 
the recital of it. At length, I landed without accident in the 
fosse. — Immediately, D'Alegre lowered my portmanteau and 
other things. I found a little spot uncovered by water, on 
which I put them. — Then my companion followed my ex- 
ample ; but he had an advantage which I had not had, for I 
held the ladder for him with all my strength, which greatly 
prevented its swinging. It did not rain ; and we heard the 
sentinel marching at about four toises'* distance, and we 
were, therefore, forced to give up our plan of escaping by the 

* A toise is six and a half feet. 
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parapet and the governor's garden. We resolvt^d to use our 
iron bars. We crossed the fosse straight over to the wall 
which divides it from the Port St. Antoine, and went to work 
sturdily. — Just at this point there was a small ditch about six 
feet broad and one deep, which increased the depth of the 
water. Elsewhere it was about up to our middles ; here, to 
our armpits. It had thawed only a few days, so that the 
water had yet floating ice in it; we were nine hours in it, 
exhausted by fatigue, and benumbed with the cold. We had 
hardly begun our work before the chief of the watch canae 
romul vdth his lantern, which cast a light on the place we 
were in. We had no alternative but to put our heads under 
w^ater as he passed, which was every half hour. 

At length, after nine hours of incessant alarm and exertion, 
after having worked out the stones one by one, we succeeded 
in making, in a wall four feet six inches thick, a hole suffi- 
ciently wide, and we both crept through. We were giving 
way to our transports, when we fell into a danger which we 
had not foreseen, and which had nearly been fatal to both of 
us. In crossing the fosse St. Antoine, to get into the road to 
Bercy, we fell into the aqueduct which was in the middle. 
The aqueduct had ten feet of water over our heads, and two 
feet of mud on the side. D'Alegre' fell on me, and had nearly 
thrown me down. Had that misfortune happened we were 
lost, for we had not strength enough left to get up again, 
and we must have smothered. Finding myself laid hold of 
by D'Alegre, I gave him a blow with my fist, which made 
kim let go, and, at the same instant, throwing myself forward, 
I got out of the aqueduct. I then felt for D'Alegre, and get- 
ting hold of his hair, drew him to me. We were soon out of 
tiie fosse, and just as the clock stfuck five, we were on the 
high road. Penetrated by the same feeling, we threw our- 
selves into each other's arms, and after a long embrace, we 
fell on our knees, to offer thanks to the Almighty, who had 
snatched us from so many dangers. 
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